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Australian public law teachers on what the Australian people need to know before
they vote at the referendum

We are public and constitutional law teachers from universities all over Australia with experience
teaching law students about the Constitution and referendums.

Very often students come into our classrooms with little knowledge of the Constitution. Our job is to
teach them about the history and operation of the Constitution and to equip them with the skills to
analyse legal arguments and assess proposals for constitutional reform.

We are in a unique position to help Australians understand the fundamentals of the Constitution. We
write this letter in the spirit that we approach our teaching: not as advocacy for a particular position,
but to clarify some of the issues that are causing confusion about the proposed constitutional
change, to help Australians sift through what they are reading and hearing, and to assist them to
make an informed choice at the upcoming referendum.

There are many resources available for voters who want to understand the fundamentals of the
referendum question. We understand that Australians can find it difficult to assess the merits of the
more technical information, particularly where there are different legal views. In law school, we
teach our students techniques to assess competing legal opinions, which include looking at the
evidence that the author is using to support their opinion, and the author’s experience working in
the specialised field.

This skill is important, for instance, in assessing the stated concern of the No Case that the proposed
amendment is constitutionally ‘risky’ and, in particular, that it might lead to dysfunction and delays in
government. Certainly, it is impossible to predict exactly what the High Court might say in the future;
this is the case for all constitutional and legal provisions. But we know that the vast majority of
expert legal opinion agrees that this amendment is not constitutionally risky. These views are
supported by careful argument, drawing on precedent (that is, previously decided cases) and a deep
understanding of the Court’s approach to constitutional interpretation. These experts also agree that
the proposed Voice provision is consistent with the Australian constitutional system. The Solicitor-
General, the government’s top lawyer, and an experienced constitutional barrister, has advised that
the Voice is likely to improve the operation of our constitutional system.

As public law teachers we also know the importance of understanding the history of the Australian
Constitution when considering changes to that document. This history is important, for example, in
responding to erroneous claims that the Voice will introduce ‘race’ into the Constitution.

The Australian Constitution was drafted in the 1890s and came into force in 1901. The original
Constitution was approved through referendums in each of the colonies, but many people, including
women, Aboriginal and Torres Strait Islander peoples and people who did not own property, had
limited or no voting rights.

The framers (who were all white men) included the concept of ‘race’ within the Constitution, as they
intended for the new Commonwealth Parliament to be able to pass laws that discriminated against
people on the basis of race. In particular, they sought to pursue the White Australia Policy, where the
rights of white Australians were given preferential treatment in relation to immigration, employment
and movement. As such, whether or not we agree that the Constitution should continue to embed
this concept, it is wrong to frame the Voice as introducing a racial divide into the Constitution. The
racial divide has always been there.
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In 1901, the federal power to make laws for ‘people of any race’ specifically excluded Aboriginal
people, on the racist assumption that they would likely die out under colonial policies that continued
under the States. But in 1967, a constitutional referendum removed this exclusion — and thus
expanded the power to allow the federal Parliament to make laws in relation to Aboriginal and Torres
Strait Islander peoples. Since then, the only racial group for whom the federal government has
passed special laws is Aboriginal and Torres Strait Islander peoples.

It is against this constitutional history that the Voice provides a mechanism for Aboriginal and Torres
Strait Islander peoples to have an input into the laws and decisions that are made about them.
Importantly, the proposed constitutional amendment is based not on the outdated concept of ‘race’,
but through recognition of Aboriginal and Torres Strait Islander peoples’ place as Australia’s First
Peoples. This is consistent with contemporary understandings of the rights of Indigenous Peoples.
The amendment was also requested by Aboriginal and Torres Strait Islander people in the Uluru
Statement from the Heart. Unlike the original draft of the Constitution, the amendment will be
decided by a referendum of all eligible Australian voters — regardless of gender, race or wealth — on
14 October 2023.

Media Enquiries:

Gabrielle Appleby (g.appleby@unsw.edu.au)

Madelaine Chiam (m.chiam@I|atrobe.edu.au)

Signed by:

Samantha Amjadali (Monash University)

Associate Professor Rebecca Ananian-Welsh (University of Queensland)
Sally Andersen (Monash University)

Professor Gabrielle Appleby (University of New South Wales)
Associate Professor Elisa Arcioni (University of Sydney)

Maya Argiiello Gomez (Swinburne Law School)

Associate Professor Becky Batagol (Monash University)

Associate Professor Will Bateman (Australian National University)
Assistant Professor Narelle Bedford (Bond University)

Dr Gina Bekker (Monash University)

Associate Professor Alan Berman (Charles Darwin University)

Dr Edwin Bikundo (Griffith University)

Professor Peter Billings (University of Queensland)


mailto:g.appleby@unsw.edu.au
mailto:m.chiam@latrobe.edu.au

UPDATED to reflect signatories as at Monday 9 October

Dr Lynsey Blayden (University of Sydney)

Associate Professor Sean Brennan (University of New South Wales)
Professor AJ Brown (Griffith University)

Georgia Cam (Macquarie University)

Professor Anthony E Cassimatis AM (University of Queensland)
Professor Melissa Castan (Monash University)

Associate Professor Madelaine Chiam (La Trobe University)

Dr Martin Clark (La Trobe University)

Associate Professor Julie Debeljak (Monash University)

Dr Jacob Deem (Central Queensland University)

Professor Rosalind Dixon (University of New South Wales)

Dr Holly Doel-Mackaway (Macquarie University)

Emeritus Professor Andrea Durbach (University of New South Wales)
Dr Emily Hammond (Sydney Law School)

Anja Hilkemeijer (University of Tasmania)

Professor Kate Galloway (Griffith University)

Associate Professor Brendan Gogarty (Monash University)
Professor Jeffrey Goldsworthy (Monash University)

Associate Professor Ryan Goss (Australian National University)
Associate Professor Laura Grenfell (University of Adelaide)

Cleo Hansen-Lohrey (University of Tasmania)

Associate Professor Paul Harpur (University of Queensland)

Dr Guzyal Hill (Charles Darwin University)

Associate Professor Harry Hobbs (University of Technology Sydney)
Associate Professor Anthony Hopkins (Australian National University)
Dr Balawyn Jones (La Trobe University)

Professor Sarah Joseph (Griffith University)

Associate Professor Paul Kildea (University of New South Wales)
Cornelia Koch (University of Adelaide)

Dr Joanna Kyriakakis (Monash University)

Associate Professor Ron Levy (Australian National University)



UPDATED to reflect signatories as at Monday 9 October

Dr Dani Linder (University of Queensland)

Dr Dylan Lino (University of Queensland)

Professor Rain Liivoja (University of Queensland)

Professor Andrew Lynch (University of New South Wales)
Professor Leighton McDonald (Australian National University)
Dr Eve Lester (Australian National University)

Dr Carrie McDougall (University of Melbourne)

Associate Professor Joe Mclntyre (University of South Australia)
Professor Dan Meagher (Deakin University)

Dr Sarah Moulds (University of South Australia)

Professor Sarah Murray (University of Western Australia)

Dr Rowan Nicholson (Flinders University)

Dr Jenny Ng (Charles Darwin University)

Professor Justine Nolan (University of New South Wales)

Dr Katie O’Bryan (Monash University)

Dr Darren O’Donovan (La Trobe University)

Dr Claerwen O’Hara (La Trobe University)

Dr Anna Olijnyk (University of Adelaide)

Professor Graeme Orr (University of Queensland)

Elisabeth Perham (University of New South Wales)

Professor Catherine Renshaw (University of Western Sydney)
Dr Sophie Rigney (RMIT University)

Professor Kim Rubenstein (University of Canberra)

Shreeya Smith (University of Western Sydney)

Professor James Stellios (Australian National University)

Dr Peta Stephenson (Queensland University of Technology)
Professor Adrienne Stone (University of Melbourne)
Professor Matthew Stubbs (University of Adelaide)

Professor John Swinson (University of Queensland)

Dr Rayner Thwaites (University of Sydney)

Associate Professor Tamara Tulich (University of Western Australia)



UPDATED to reflect signatories as at Monday 9 October

Dr Svetlana Tyulkina (University of New South Wales)

Professor Simon Young (University of Southern Queensland)

Dr Brendan Walker-Munro (University of Queensland)

Associate Professor Lael Weis (University of Melbourne)

Associate Professor Murray Wesson (University of Western Australia)
Professor Asmi Wood (Australian National University)

Dr Michelle Worthington (Australian National University)

Associate Professor Matthew Zagor (Australian National University)



