FEDERAL CONSTITUTIONAL LAW

LAWS2150 Take Home Examination Semester II 2001

Lecturer:
George Williams
Due by: 


4pm on Monday 19 November 2001

Total word length:
3,000 words (no leeway permitted and includes footnotes etc)

The following penalties apply:

· 5% of the final mark deducted for every 100 words (or part thereof) over the limit.

· 5% of the final mark deducted for every day handed in after the due date.

The Question

In June 2001, the Tasmanian Parliament passed the Genetically Modified Foods Act 2001 (Tas). The Tasmanian Premier, Mr John Green, stated in Parliament that the Act is necessary to protect Tasmanian consumers from the risks potentially associated with genetically modified food. He states that the risks involved in the consumption of such foods are not yet known and that their sale should be banned in Tasmanian to protect health and safety until more scientific research is available. Section 2 of the Act provides:

2 No genetically modified food product may be sold in Tasmania.

Maximum penalty: $10,000

Sixty per cent of the retail market for tomatoes in Tasmania is made up of tomatoes produced in Victoria by one company, Top Tomatoes Ltd, which grows long life tomatoes that have been modified by the addition of a salmon gene. Forty per cent of the market is made up of tomatoes grown in Tasmania by small producers, none of whom grow genetically modified produce.

The Commonwealth government, concerned that the Tasmanian legislation may adversely affect Australian trade generally, indicates that in the 2002-2003 financial year it will only grant Tasmania financial assistance under s 96 of the Constitution on the conditions that the Tasmanian Parliament repeals the Genetically Modified Foods Act and the Tasmanian Premier Mr Green signs a pledge not to re-introduce a like Bill.

The Commonwealth’s response produces an angry reaction in Tasmania. At one protest, the Australian flag is burnt by Ms Jane Tribbles, a Tasmanian tomato grower. Ms Tribbles is prosecuted under s 5 of the National Symbols Act 1999 (Cth), which states:

5 A person shall not intentionally burn or deface the Australian flag.

Maximum penalty: $10,000 or seven years imprisonment.

In November 2001, the Commonwealth passes the Fitness Act 2001 (Cth). The Act establishes a Fitness Commission, which is empowered by the Act to devise measures to enhance the physical fitness of the Australian population. The Preamble (or Recital) to the Act states:


Whereas it is necessary in light of the ongoing war against terrorism that the Australian population be physically fit in order to meet any threat to the security and defence of Australia: 

Section 12 of the Act provides:

12 It is an offence not to comply with an exercise program directed by the Fitness Commission.

Maximum penalty: $500.

As its first action, the Commission identifies a particular lack of fitness amongst Tasmanian parliamentarians and devises a fitness program for the Tasmanian Premier Mr Green. The program requires 20 minutes of exercise each week day and 40 minutes exercise on Saturday and Sunday. Mr Green refuses to complete his exercise program and is prosecuted under s 12.

You have been asked to advise the Commonwealth Attorney-General on the constitutional issues arising out of these events. Specifically:

1. whether Top Tomatoes has any basis for a constitutional challenge to section 2 of the Genetically Modified Foods Act (you have been told to assume that the Act was validly passed under the Constitution Act 1934 (Tas));

2. whether the Commonwealth is able to impose the proposed conditions under s 96;

3. whether Ms Tribbles has any constitutional arguments to defend against her prosecution under s 5 of the National Symbols Act; and

4. whether Mr Green has any constitutional arguments to defend against his prosecution under s 12 of the Fitness Act. 

In each case, you have been asked to advise on the likely chance of success of any relevant constitutional argument. Your Minister is a busy woman and you have been told to present your advice clearly and concisely in a maximum of 3,000 words.

