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Reply to Defendant’s Submissions

The ‘proper construction’ of s 486A.

1. The Defendant submits (DS 11-16) that ‘s 486A works in combination with s 474’ to bring about a regime in which invalid decisions, even those effected by fraud, must be treated as valid. This extends the effect of s 486A beyond its already stringent terms. The Defendant neither cites any rule of statutory interpretation that requires such a construction of the clause; nor advances any rationale why such an interpretation should flow from the terms of the provision itself. 

The ‘alternative construction’ of s 486A.

2. The Defendant accepts (DS 19) that subsection 486A(1) ‘is in a form common to statutes imposing limitation periods’ and submits, therefore, that it should not be seen as going to jurisdiction (DS 19, 20-21). If that is correct, the conclusion of Gummow and Kirby JJ in Commonwealth v Mewett (1996) 191 CLR 471 must also apply to it. Of such clauses their Honours said (at 534-535):

[A] statutory bar, at least in the case of a statute of limitations in the traditional form, does not go to the jurisdiction of the court to entertain the claim but to the remedy available and hence to the defences which may be pleaded. The cause of action has not been extinguished. Absent an appropriate plea, the matter of the statutory bar does not arise for the consideration of the court. [Commonwealth v Verwayen (1990) 170 CLR 394 at 473-474] This is so at least where the limitation period is not annexed by the statute to a right which it creates so as to be of that essence of the right [footnotes omitted].

Hence, s 486A(2) is a direction to this Court as to the disposition of any plea in bar. As a provision that directs this Court as to the manner and outcome of the exercise of a jurisdiction, the section offends Lim v Minister for Immigration and Multicultural Affairs (1992) 176 CLR 1.
Reasonable Regulation and severance.

3. Reasonable regulation (DS 27) cannot extend to extinguishment of a right, whether or not subject to conditions (The Co-operative Brick Co Pty Ltd v Mayor of the City of Hawthorn (1909) 9 CLR 301). The privative clause does not apply only, or even principally, to decisions relating to refugee status (DS 34). The Defendant does not contest that this Court has an inherent power to extend time; rather it contends that legislation can remove it (DS 41). No authority for this proposition has been cited. None exists. A power necessary for the exercise of the Court’s exercise of a constitutional jurisdiction cannot be removed by the Parliament. Only if subsection (2) can be severed from s 486A can the remaining provisions be described as ‘commonplace’ (DS 40). They would then conform to constitutional limits and be consistent with past legislative practice and the Rules of the High Court.

Reply to the submissions common to both matters 

Leave to reopen is not required.

4. The Plaintiff relies on the ratio decidendi of R v Hickman; Ex parte Fox and Clinton (1945) 70 CLR 598. The Plaintiff’s submissions neither seek to overrule, nor to distinguish, that decision. Accordingly there is no need to seek leave to reargue that case (common submissions 21-22 hereinafter ‘CS’).

Of privative clauses generally: there is no settled theory of the Hickman obiter.

5. The Defendant submits that Dixon J’s statement of principles in Hickman are settled law and that elaboration of these principles has never been marked by differences between members of this Court as to their basis or essential nature (CS 10,22). It is submitted that this s incorrect.

6. The construction said to be settled is that ‘the effect of a privative clause is not to limit the jurisdiction of the court but to expand the power of the decision maker whose decision is affected by the privative clause’ (CS 8).

7. Aware that this was the ‘nub’ of the defence of the Hickman obiter advanced by the Minister, the Plaintiff’s principle submissions argued that it is impossible, logically, to apply such principles if other provisions of the legislation containing s 474(1) demonstrate that it was not, and could not have been, addressed to the decision maker (PS 101). Those submissions remain sound in so far as they apply to what may be termed the ‘expansion of jurisdiction’ theory of the Hickman obiter as explained by Deane and Gaudron JJ in Deputy Commissioner of Taxation v Richard Walter Pty Ltd (1994) 183 CLR 168 at 207:

An enactment will purport to diminish that jurisdiction and be ultra vires by reason of inconsistency with s 75(v) if, and to the extent that, it purports to preclude the Court in such a matter from determining whether the relevant conduct or decision is in fact unlawful, unauthorised or invalid. On the other hand, such an enactment will not purport to diminish that jurisdiction and will not be inconsistent with s 75(v) by reason only of the fact that it alters the substantive or procedural law to be applied by the Court in the exercise of the jurisdiction.

8. However, since those submissions were filed, that there is a second, and very differently premised, ‘validation’ theory of the Hickman obiter has been made apparent by submissions made on behalf of the Minister (see von Doussa J at 603) and by the judgment of Black CJ in NAAV v Minister for Immigration and Multicultural and Indigenous Affairs [2002] FCAFC 228 (15 August 2002) (NAAV).

9. The ‘validation’ theory of the obiter depends on giving effect to the words of Dixon J in Hickman that ‘such a clause is interpreted as meaning that no decision which is in fact given by the body concerned shall be invalidated.’ (italics added). The ‘validation’ theory does not treat the obiter as expanding the decision maker’s jurisdiction, but instead as making valid a determination that would, otherwise, have been unlawful. This idea emerges distinctly in the joint judgment of Mason ACJ and Brennan J in R v Coldham; Ex parte Australian Workers Union (1983) 153 CLR 415 (at 418-419) where their Honours stated:

Consequently, the making of the award or order is the occasion for taking the privative clause into account in interpreting the Tribunal’s authority or power more liberally. Before the award or order is made the Tribunal will be held to a strict construction of its powers uninfluenced by the clause, thereby enabling the grant of prohibition, notwithstanding that had the proceedings reached the stage where an award or order was made prohibition could not have been obtained (italics added).

10. The ‘expansion of jurisdiction’ theory and the ‘validation’ theory of the Hickman obiter have been tangled together in most judgments that have considered Hickman, but on the underlying legal analysis they are mutually inconsistent. 

11. The ‘expansion of jurisdiction’ theory posits that no invalid decision was ever made; the ‘validation’ theory posits that an otherwise invalid decision was made but by the operation of the privative clause, it was, instanter, validated. The ‘validation’ theory, if applicable, must give the Minister, his officers and the relevant tribunals power to determine questions of law conclusively and finally. Thus in NAAV, Black CJ, adopting a submission to this effect advanced by the Minister, although eliding the two theories, stated (at 29):

The Parliament must however be taken, by enacting s 474(1), to have implicitly changed the substantive law governing the Minister’s power and jurisdiction under the Act, so that decisions that may otherwise have been invalid may, by reason of the intention implicitly expressed in s 474(1) (interpreted according to the Hickman principle), now be ‘validated’. It must also be accepted that there is no constitutional reason why s 474(1) should not have the effect that the substantive law of the Act is altered so that the Minister has the power to determine questions of law (other than matters going to constitutional limits) conclusively and finally. 

Separating the underlying theories of the Hickman obiter opens the issue of inconsistency with judicial power. 

12. Notwithstanding Black CJ’s remarks in NAAV, there are profound constitutional reasons to question whether a Minister, or an administrative tribunal, can be given the power to determine questions of law conclusively and finally. In Craig v South Australia (1995) 184 CLR 163 this Court held that administrative agencies ordinarily lack the power to authoritatively determine legal decisions. The Court (Brennan, Deane, Toohey, Gaudron and McHugh JJ) stated (at 179):

At least in the absence of a contrary intent in the statute…an administrative tribunal lacks authority either to authoritatively determine questions of law or to make an order or decision otherwise than in accordance with the law. That point was made by Lord Diplock in In re Racal Communications Ltd [1981] AC 374 at 383.

Parliament can, of course, if it so desires, confer upon administrative tribunals or authorities power to decide questions of law as well as questions of fact or of administrative policy; but this requires clear words, for the presumption is that where a decision-making power is conferred on a tribunal or authority that is not a court of law, Parliament did not intend to do so.

The position is, of course, a fortiori in this country where constitutional limitations arising from the doctrine of the separation of judicial and executive powers may preclude legislative competence to confer judicial power upon an administrative tribunal. If such an administrative tribunal falls into an error of law which causes it to identify a wrong issue, to ask itself a wrong question, to ignore relevant material, to rely on irrelevant material or, at least in some circumstances, to make an erroneous finding or to reach a mistaken conclusion and the tribunal’s exercise or purported exercise of power is thereby affected, it exceeds its authority or powers. Such an error of law is jurisdictional error which will invalidate any order or decision of the tribunal which reflects it (italics added).

13. What is to be made of the word ‘may’ in the third paragraph? It is submitted that this must be a reference to state and territory legal systems. The High Court could hardly have been questioning the principle that the judicial power of the Commonwealth can not be given to non-Chapter III courts. The only alternative is that the Court was unsure whether the power to authoritatively decide questions of law is part of the judicial power of the Commonwealth.

14. This Court has never directly held that the power to authoritatively decide questions of law is part of the judicial power of the Commonwealth although it has referred to this seemingly self-evident principle in passing. So much may be drawn from the decision of Walsh J in R v Trade Practices Commission Ex parte Tasmanian Breweries Pty Ltd (1970) 123 CLR 361 at 415 [14] and from the decision of the Full Court in Re Cram; ex parte Newcastle Wallsend Coal Ltd (1987) 163 CLR 140, where it was held that industrial tribunals must have power to interpret legislation and form opinions as to the parties’ rights, but, ‘of course, the formation of such an opinion does not bind the parties and cannot operate as a binding declaration of rights’ (per Mason CJ, Brennan, Deane, Dawson and Toohey JJ at 149). So too in Attorney General v Breckler (1999) 197 CLR 83, Kirby J said an administrative tribunal’s view of the law is ‘necessarily not conclusive’ (at 128, [87]).

15. However, the effect of applying the ‘validation’ theory of the Hickman obiter must be as Black CJ held in NAAV, viz, that Commonwealth agencies can be protected from judicial review to such an extent that they have power to authoritatively decide legal questions. In none of the cases in which the Hickman obiter has been considered has the separation of powers issue been directly addressed. 

16. Yet it must be apparent from the above that at least the ‘validation’ theory of the Hickman obiter and the decision in Craig are contradictory and cannot stand together unless the power to authoritatively decide questions of law is not part of the judicial power of the Commonwealth
. Section 474 so construed must be beyond legislative power.

17. However, once this analysis is undertaken, it becomes apparent that the ‘expansion of jurisdiction’ theory of Hickman also raises Ch III issues. If the maxim ‘what cannot be done directly, cannot be done indirectly’ is given any effect, then the ‘expansion of jurisdiction’ theory suffers from the same flaw. By a different route it arrives at the same result. Because the Hickman obiter is, at its highest, a rule of statutory interpretation, it remains only a device of legal reasoning. The approach advocated by the Defendant elevates it to the status of an inflexible and stringent rule that is subversive of a basic legal principle of the Constitution, namely that it is an incident of judicial power to make authoritative determinations as to the law. 

18. Other rules of statutory interpretation begin with the assumption that parliaments would not, in the absence of the clearest of language, be understood to have sought to do so; Craig (above); In re Racal (above); R v Commonwealth Court of Conciliation and Arbitration Ex parte Whybrow (1910-11) 11 CLR 1 and Hockey v Yelland (1984) 159 CLR 656. In the same way that this Court has held that the power to arbitrate, although itself not a judicial function, must (constitutionally) be exercised ‘judicially, this Court should reject any rule of statutory construction that would allow an administrative tribunal (adjudicatory as to rights) to make decisions which are (in fact) finally conclusive of the law, by a process that need not be exercised ‘judicially’(Re Australian Railways Union (1993) 117 ALR 17). 

A third theory of the Hickman obiter.

19. It must be apparent from the above that, contrary to the submissions advanced on behalf of the Minister, the Hickman obiter has no settled meaning. In fact in NAAV a third, distinct, ‘Darling Casino’ theory of the Hickman obiter was expounded by and relied upon by French J (at 515-518 and at 542). His Honour held that a privative clause, expressed to apply to decisions under an enactment, applied only to valid decisions. In doing so His Honour drew on the distinction made by Gaudron and Gummow JJ in Darling Casino v New South Wales Casino Control Authority (1997) 191 CLR 602 between a ‘decision under the Act’ and a decision ‘under or purporting to be under the Act’. In Darling Casino their Honours said:

There is one point we should add, because the Court of Appeal appears to have proceeded on a contrary view. It concerns the content of the phrase in s 155(1), [the relevant privative clause] ‘a decision of the Authority under this Act’. The phrase is not ‘under or purporting to be under this Act’. Section 11 obliges the Authority to have regard to certain matters. Section 12 forbids the Authority to grant an application unless satisfied of the matters there specified and for that purpose the Authority is to consider the items specified in s12 (2)(a)-(h). Section 13 contains a definition of ‘close associate’, a term used in s 12. Sections 11, 12 and 13 are central to the legislative scheme. Section 155 cannot fairly be construed as declaring an intention of the legislature that the Authority is empowered and protected in respect of determinations under s18 reached other than upon satisfaction of the conditions which enliven its power. Those decisions would not have been made ‘under this Act’(at 635).

 Brennan CJ, Dawson and Toohey JJ concurred, adding, (at 609):

Although we agree with Gaudron and Gummow JJ that the administrative procedure adopted by the authority in this case did not affect the validity of the exercise of its power…it should not be assumed that the exercise of a power conferred in general terms cannot be confined by the procedures adopted by a repository. If the power must be exercised in conformity with the rules of natural justice, a failure by the repository to adhere to a declared procedure may constitute or result in a failure to accord natural justice to a person whose interests are liable to affection by the exercise of the power. In such a case, an exercise of the power adversely to the interests of the person denied natural justice is liable to be set aside.

20. If Gaudron and Gummow JJ had been merely restating, in different language, the ‘expansion of jurisdiction’ theory of the Hickman obiter previously articulated by Deane and Gaudron JJ in Richard Walter, it is doubtful that their Honours would have used such different and novel terminology. Such, no doubt, was French J’s reasoning in NAAV, in holding that the reference in s 474 to a ‘decision of an administrative character made…under this Act’ can refer only to a valid decision; one made in substantive compliance with the decision maker’s various statutory and common-law obligations under the Act. 

21. Such a ‘Darling Casino’ theory of the Hickman obiter neither expands the decision maker’s jurisdiction, nor validates error. All it permits is the Court to have regard to the clause (together with other indications contained within the Act) as a factor to assist it to determine whether a provision in an Act is mandatory or directory.

22. Early traces of the ‘Darling Casino’ theory of the Hickman obiter can be identified in the joint judgment of Latham CJ and Dixon J in R v Commonwealth Rent Controller (1947) 75 CLR 36 (which is referred to in the Plaintiff’s submissions at paragraph 83) and, more clearly, in the decision of Latham CJ in R v Murray; Ex parte Proctor (1949) 77 CLR 387 in which his Honour stated:

But reg. 17 does prevent an order of the Board from being held to be invalid by reason of irregularities not going to jurisdiction. It is a statement of the intention of the legislature that not every direction prescribed for the conduct of the tribunal should be regarded as mandatory.’ (at 394-395)

23. In Commonwealth Rent Controller Latham CJ and Dixon J, and in R v Murray Latham CJ, appear to have applied ordinary rules of statutory interpretation to ascertain whether or not the provision they were then considering was mandatory. Had they been uncertain as to whether or not the provision was meant to be mandatory or directory, reg. 17 might have had some effect (as a general indication of parliament’s intention that not every direction need be regarded as mandatory) but because there was no ambiguity, there was no occasion for the privative clause to operate. While the decision in Hickman was referred to in each judgment, in neither was the methodology, or the theory, of ‘expansion of jurisdiction’ or ‘validation ‘ applied.

No room for a fourth theory of the Hickman obiter

24. There is however no authority at all for the fourth theory of the Hickman obiter contended for by the Defendant (CS 30, 33-34, 41); viz, that such a clause leaves no room for the operation of any ‘inviolable limits’ because it converts every direction and limit on a decision maker’s authority contained in an Act to mere points of guidance, leaving a decision maker free to ignore or take as little or as much account of all such limits as they may, so long as they cannot be proven not to have acted in good faith. They may even make no decision at all. ( CS 41)

The place of natural justice

25. The Defendant misconceives the Plaintiff’s submissions regarding procedural fairness (CS 55). The Plaintiff’s principal submissions raised the question of whether, following this Court’s decision in Muin v Refugee Review Tribunal; Lie v Refugee Review Tribunal [2002] HCA 30, Aronson and Dyer’s explication of the elements of the Hickman obiter should be restated (PS 85). Assuming, (although contending to the contrary), some form of the Hickman obiter is good law, it is submitted that Muin and Re Minister for Immigration and Multicultural Affairs; Ex parte Miah (2001) 179 ALR 238 illustrate that both statutory and non statutory constraints can be so important as to go to jurisdiction and, as such, amount to an inviolable limitation on a decision maker.
 Thus any articulation of the Hickman obiter should now be subject to a further exception, to allow for the case in which a decision was made in breach of the requirements of a non-statutory constraint, in circumstances where procedural fairness would otherwise have been a necessary condition for the valid making of a decision.

26. The dissenting members of the Full Court in NAAV adopted this proposition. French J held that because s 474 had not removed, by clear words of exclusion, common-law procedural fairness, a breach of those rules (s 474’s provisions notwithstanding) in decisions under the Migration Act, could still constitute the violation of an inviolable limitation or restraint on the jurisdiction or powers of the Tribunal,
 or breach a specific (non statutory) limitation on the Tribunal’s powers which it was reasonable to suppose the legislature had intended to be supreme
. Key passages to this effect in French J’s judgment can be found at 525 to 537 inclusive. Wilcox J held:

Unlike the situation in Miah, NAAV’s appeal does not arise out of a decision by a delegate of the Minister, but, rather, a decision of the Refugee Review Tribunal…However, s 420 of the Act applies to the Tribunal. It uses a similar collocation of words. Section 420 (1) requires the Tribunal, in carrying out its functions under the Act, to ‘pursue the objective of providing a mechanism of review that is fair, just, economical, informed and quick’. Section 420(2)(b) says that the Tribunal, in reviewing a decision, ‘must act according to substantial justice and the merits of the case’. These are not the words of a Parliament that wishes to exclude the obligation to provide procedural fairness…(at 329)

Under those circumstances, I conclude that Aala and Miah continue to apply; persons who make decisions under the Act affecting the visa entitlement of particular individuals are bound to accord them procedural fairness. (at 331).

27. The weight to be given to this approach is enhanced by the fact that after the passage of s 474, the Minister introduced into the Parliament, and gained passage of, legislation
 that in terms ‘clearly and explicitly’ excludes common law natural justice requirements
 from the relevant provisions of the Migration Act. It may be fairly asked why the Minister would state that these amendments were ‘necessary
’ if, consistent with the submissions advanced on his behalf in this Court, they had been already repealed.

Regulations that ‘specify that a decision… is not a privative clause decision’.

28. The Defendant advances a reading of s 474(5) that ignores its plain terms (CS 45). Section 474(5) clearly applies to individual decisions made under the Act. Further, the Defendant both argues that nothing prevents Parliament retrospectively defining the powers of a decision maker (CS 43) and submits that section 474(5) cannot have such retrospective operation (CS 45). This is inconsistent and no rationale is offered. If legislative power exists, (using the language of the Defendant), to retrospectively and prospectively expand the powers of a decision maker it must exist to retrospectively and prospectively contract the powers of a decision maker.

Reply to the Submissions of the Attorney General of South Australia (Intervening)

29. With respect to the Intervenor’s reference to common law judicial review, (South Australia 6, ‘SA’) the Plaintiff makes no submissions as to whether, if the Plaintiff’s arguments are adopted with respect to the jurisdiction conferred on the High Court under s 75(v) of the Constitution, that that conclusion would require the principles of the common law of Australia as applying in the States and Territories which are not constrained by such a provision to be revisited.

Dated 28 August 2002                                                                             Duncan Kerr

George Williams

188 Collins St Hobart 7000

Telephone 03 62345255

Facsimile 03 62238560
�    Supervisory power cannot be exercised before a decision is made because s 474 not only applies to final decisions but also to what in a court would be called interlocutory determinations; see ss (2) and ss 3(g) and (h). Allowing ‘interlocutory challenge’ would also require this Court to revisit its decision in Parisienne Basket Shoes Pty Ltd v Whyte (1938) 59 CLR 369.  More fundamentally it is submitted that the occasion to discern whether or not a decision has been affected by error of law usually is apparent only once a decision has been made.








� See also Darling Casino Ltd v New South Wales Casino Control Authority (1996) 191 CLR 602 per Brennan CJ, Dawson and Toohey JJ at 609.


� The expression used by Mason ACJ and Brennan J in R v Coldham; ex parte Australian Workers’ Union (1982-83) 153 CLR 415 at 419.


� Adapting the language of Dixon J’s additional proviso articulated in R v Murray ex parte Proctor (1949) 77 CLR 387 and R v Commonwealth Rent Controller; Ex parte National Mutual Life Association of Australasia Ltd (1947) 75 CLR 361.


� Migration Legislation Amendment (Procedural Fairness) Act 2002.


� The validity of these provisions is not material to this submission.  For the purpose of this submission they may be assumed to be so. It is worth noting however that it may be possible (a) to advance an argument that the statutory obligation to act fairly imposed on the Tribunal by s 420 has not been removed and, in the alternative,  (b) to advance an argument that some ‘essential fairness’ doctrine remains beyond legislative reach, see R v Secretary of State for the Home Department, ex parte Fayed (1998) 1 WLR 736. 


� Minister’s second reading speech, House Hansard 13 March 2002 at 1107.
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