LAW309

Constitutional Law and Administration

Unit Outline for Internal Students
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1.  Unit Description

This unit provides a broad overview of Australian constitutional and administrative law.

The unit places constitutional principles and doctrines in a wider context by exploring some of the questions of legal and political theory that arise in relation to the constitutional framework for law and government.  These include federalism, democracy and citizenship;  the rule of law;  parliamentary sovereignty;  and the tension between competing conceptions of the sources of legislative, executive and judicial power.  The principles and doctrines are elucidated in particular through an examination of their development through judicial interpretation in the High Court The focus is on constitutional issues of current topical interest.

The unit also includes an introduction to the elements of administrative law.  It will examine the statutory and judicial paths of recourse against maladministration:  freedom of information, the rôle of an ombudsman, administrative tribunals and judicial review of administrative action.

2.  Unit Materials

All materials produced in printed form will also be available on the LAW309 Website.  Assignments will be available both in hardcopy and on the website under  ‘Assignments’.  The website will also contain links to material, such as the full texts of cases or material on government websites, which cannot be distributed in hard copy.

Two text books are required for LAW309.

For Constitutional Law:

· Blackshield and Williams, Australian Constitutional Law and Theory (Sydney, Federation Press, 3rd edn, 2002)  Recommended Retail Price:  $99.00.  ISBN 1 86287 422 0

For Administrative Law:

· Roger Douglas and Melinda Jones, Administrative Law: Cases and Materials (Sydney, Federation Press, 3rd edn 1999)  Recommended Retail Price:  $85.00.  ISBN 1 862 87325 9

Copies are available from the Co-op Bookshop on the campus, as well as from other bookshops.  Copies of Douglas and Jones will be ordered for second semester.  The Co-op Bookshop url is:  http://www.co-op.com.

Other materials may be distributed to supplement the textbooks from time to time.

Other textbooks used in the teaching of constitutional law in Australian law schools include:

· Hanks and Cass, Australian Constitutional Law:  Materials and Commentary (Sydney, Butterworths, 6th edn 1999)

· Winterton, Lee, Glass and Thomson, Australian Federal Constitutional Law:  Commentary and Materials (Sydney, Law Book Company, 1999)

· Joseph and Castan, Federal Constitutional Law—a Contemporary View (Sydney, Law Book Company, 2001)

Copies of these books will be available in the Reserve Section of the University Library.

3.  Teaching Staff

Alex Reilly (Unit Convenor first semester)

Room:  W3A 618

Office phone number:  (02) 9850 7066 (with voicemail)

Email address:  areilly@law.law.mq.edu.au

Dr Iain Stewart (Unit Convenor second semester)

Room:  W3A 619

Web page   www.law.mq.edu.au/HTML/staff/istewart/istewart.htm

Office phone number:  (02) 9850 7090 (with voicemail)

Email address:  iain.stewart@mq.edu.au

Dr Denise Meyerson

Room:  W3A 615

Office phone number:  (02) 9850 7079 (with voicemail)

Email address:  denise.meyerson@mq.edu.au

Postal address:

Division of Law, Macquarie University, Sydney 2109.

4. Schedule of Classes

Semester One

Lectures:

     
Monday:        2.00 – 3.00     W5A Price Lecture Theatre

     
Thursday:      2.00 – 3.00     W5A Price Lecture Theatre

Seminars:

     
Group A:     
Monday     
11.00 – 1.00    W5A 105

     
Group B:     
Tuesday     
9.00 – 11.00   
W5C 303

     
Group C:
Tuesday     
2.00 – 4.00     
W6B 286

     
Group D:
Thursday   
11.00 – 1.00   
W5A 105

     
Group E:     
Friday

9.00 – 11.00 
E5A 107 

     
Group F: 
Friday       
11.00 – 1.00    E5A 116

Semester Two

Lectures:


Monday:        2.00 – 3.00     W5A Price Lecture Theatre

     
Thursday:      2.00 – 3.00     W5A Price Lecture Theatre

Seminars:

     
Group A: 
Monday     
9.00 – 11.00    C5C 236

     
Group B: 
Monday     
11.00 – 1.00    W5A 205

     
Group C:
Tuesday     
9.00 – 11.00   
W5A 103

     
Group D:
Thursday   
11.00 – 1.00   
W5C 303

     
Group E:    
Friday

9.00 – 11.00 
W6B 282

     
Group F: 
Friday       
11.00 – 1.00    W6B 315

The lectures will introduce material in each topic.  Seminar discussions will generally relate to material covered in lectures in the week prior to the seminar.  The lecture timetable follows.  Detailed seminar readings and questions will be provided separately.

5.  Lecture Timetable—Semester One

Dr Iain Stewart will take lectures 1 – 12

	Dates
	Lecture
	Topic
	Textbook Chapter

	PART ONE:


	
	Institutions of Government
	Pointers to the most important elements in the set reading will be given in the lectures

	Monday,

March 4
	1
	Overview:

· What is constitutional law?

· What is a constitution?

· Constitutions and rights

· Types of constitution

· Concept of a ‘legal order’

· Reading a constitution
	1: 1-7, 11-15

	Thursday,

March 7
	2
	Anglo-Australian Constitutionalism:

· The western legal tradition and its English Aberration

· Forms of governance

· England:  the struggle for democracy

· Division/separation of powers (introduction)

· Parliamentary sovereignty and the rule of law
	2: whole, but mainly 98-122

	Monday,

March 11
	3
	Sovereignty in Australia:

· The Invasion

· Reception of English law

· The road to federation

· Federation to independence

· Popular sovereignty

· Changing the Constitution
	3: 123-5

4: whole

30: 1301-2

	Thursday,

March 14
	4
	Indigenous Peoples of Australia:

· Sovereignty and self-determination

· The race power

· Native title
	5: whole

	Monday,

March 18
	5
	Australian Federalism

· Federal systems:  pluses and minuses

· The Commonwealth and the States (introduction)

· S 109 and Commonwealth supremacy (introduction)

· What do the States do?

· Co-operative federalism

· Do the States have rights?

· The Territories

· NSW
	6:  whole

	Thursday,

March 21
	6
	Separation of Powers

· Constitution chs I-III

· Theory of separation:  Locke, Montesquieu and the USA

· The judicial power
	14: whole

	Monday,

March 25
	7
	Constitutional Interpretation:

· Who interprets

· Characterisation

· Originalism, literalism and progressivism

· Interpretation and critique
	1: 7-11

8: whole

15: 648-50, 691

	Thursday,

March 28
	8
	Constitutional Interpretation (contd)
	(same)

	
	
	Mid-Semester/Easter Break

On-Campus Session for external students on 10–11 April.
	

	Monday,

April 15
	9
	The High Court:

· Membership

· Jurisdiction and procedure

· Limits
	13:  whole

20:  887-93

	Thursday,

April 18
	10
	The Federal Parliament

· Representation:  the two Houses

· Voting and elections

· Eligibility for election

· Resolving Deadlocks
	10:  whole

	Monday,

April 22
	11
	The Executive

· The Crown

· Responsible Government

· The Executive power

· Constitutional law and administrative law
	12:  502-34

	Thursday,

April 25
	12
	The 1975 Constitutional Crisis

· The G-G as head of state

· The reserve powers

· Kerr v Whitlam
	12:  534-45


Alex Reilly will take lectures 13 – 26

	Dates
	Lecture
	Topic
	Textbook Chapter

	PART TWO
	
	Commonwealth/State Relations and Commonwealth Legislative Power
	

	Monday,

April 29
	13
	The Australian Federal System:  form and substance
	6: 241-270

	Thursday,

May 
	14
	Section 96: Grants Power and Federal Fiscal Imbalance

The Nationhood Power
	21: 909-927

22: 944-955

	Monday,

May 6
	15
	Interpretation and Characterisation of Commonwealth Heads of Power
	15: 648 -677

	Thursday,

May 9
	16
	Incidental Powers and Sufficient Connection
	15: 677-702

	Monday,

May 13
	17
	Overview of Commonwealth Heads of Power: With an emphasis on Corporations, Industrial Relations and Defence
	16: 703-732

17, 19: pages will be specified in the lecture.

	Thursday,

May 16
	18
	Section 51(26): The ‘Race’ Power
	5: 181 – 202

	Monday,

May 20
	19
	Section 51(29): External Affairs Power
	18: 762-782

	Thursday,

May 23
	20
	Section 51(29): External Affairs Power (contd)
	18: 782-801

	Monday,

May 27
	21
	Section 92: Freedom of Interstate Trade, Commerce and Intercourse
	25: 1066-1086

	Thursday,

May 30
	22
	Section 109: Inconsistency between Commonwealth and State Laws
	9: 370-401

	Monday,

June 3
	23
	Inter-Governmental Immunities and Discrimination and Preference
	23: 956-978

	Thursday,

June 6
	24
	Inter-Governmental Immunities and Discrimination and Preference (contd)
	23: 978-1004

	Monday,

June 10
	25
	Overview of the Unit
	

	Thursday,

June 13
	26
	Discussion of the Exam
	


The Lectures in Semester Two will cover:

· the s 51 immigration and aliens powers

· the express constitutional freedoms

· the implied constitutional freedoms

· comparison with the South African Bill of Rights

· Administrative Law

6.  Unit Assessment

Essays

Students are required to write one essay of 2000 words in length essay on material covered in the constitutional law section of the unit.  There will be a choice of essay assignment in each semester.  Each assignment will have a choice of at least three questions.  Students must choose to answer one essay question from one of the assignments.  The choice will have to be made without the benefit of knowing the essay questions in second semester, although students will know the topics to be covered in the questions from the lecture outline.  Detailed instructions will be provided with each assignment.

Exams

Students are required to sit two exams in the unit, one covering material in constitutional law and one covering material in administrative law.  The exams will be held at the end of each semester.  The first exam will cover material from the whole of the first semester, which is exclusively material in constitutional law.  This exam will be worth 40% of the final mark.  The second exam will cover material in lectures 9 to 26 of second semester, which is the whole of the administrative law section of the Unit.  This exam will be worth 30% of the final mark.  The different weighting for each of the exams reflects the amount of material covered in each exam.

Rules for Written Assessment

Penalties for lateness, rules on plagiarism, and School and University policy on re-marks and appeals are contained on the Unit website.  They will also be reproduced in detail on the instructions for each assignment.

Assessment Timetable

	Semester
	Assignment
	Classes Covered
	Max. Word length
	% of Total Mark
	Issue Date & time
	Due 

Date &

Time

	1


	Essay 1 
	Lectures 1 – 12

Seminars wk 2 – 7
	2,000
	30*
	Thursday, 28 March 
	Monday, 

13 May

	1


	Take home exam
	Semester One
	2000
	40
	Monday, 

17 June
	Tuesday, 18 June

	2


	Essay 2
	Lectures 1 – 8

Seminars wk 1 – 4
	2000
	30*
	TBA
	

	2


	Exam
	Lectures 9 – 26

Seminars wk 5 – 13 
	2000
	30
	TBA
	


The ‘issue date and time’ indicates when assignments will be placed on the unit website. It also indicates when assignments will be available from the office of the Unit Convenor. The ‘due date and time’ indicates when assignments must be submitted to the school office.

7. Outline of LAW309 (by Iain Stewart)

LAW309 Constitutional Law and Administration consists of about two-thirds constitutional law, followed by about one-third administrative law.

Constitutions and Constitutional Law

Almost every country has a document called ‘the Constitution’, which is a sort of super-statute.  Its provisions set out what are to be the principal organs of government:  usually a legislature, an executive (mainly, the ministries) and a judiciary.  It may provide for any type of political system.  For example:  the system in Australia is a mixture of democracy and monarchy.  The Constitution may also contain, or be supplemented with, a bill of rights, setting out basic social and political rights.

The structure of government may be unitary or federal.  Where it is unitary (as, for instance, in Britain), all of the powers of government are located in central organs.  Those organs may delegate some of their powers to organs of regional and local government, but can always decide which powers to delegate and can always withdraw the delegation.  Where the structure of government is federal, as in Australia, the powers of government are distributed among central and regional organs:  the distribution is set out in a federal constitution and each of the regions has its own constitution.

In a federal country the different types of government may have a variety of names.  Australia as a whole, and hence its federal government, are known as ‘the Commonwealth’, while the regions are known as the ‘States’.  There is a Commonwealth Constitution and each of the States has its own Constitution.  Australia also has areas that are not States and have no guarantee of autonomy from the federal government:  these are called ‘Territories’.  Each major Territory has a Self-Government Act, which is a federal statute but functions as a constitution for the Territory.

Australian Constitutional Law

In this unit we shall spend most of our time on the Commonwealth Constitution, with some attention also to the Constitution of the State of New South Wales.

However, the overarching category for the first part of this unit will be Australian ‘constitutional law’.  The category ‘constitutional law’ comprises such provisions as are normally found in documents that are titled ‘constitution’.

The word ‘constitution’ derives from the Latin constitutio, meaning any kind of decree.  The word ‘constitution’ can also mean ‘structure’:  as in ‘Jo has a strong constitution’.  That meaning is helpful to bear in mind, since ‘constitutional law’ comprises the laws in a country that set out the basic structure of government and, if there is also a bill of rights, the basic social and political values by which the country wishes to live.  That body of laws is sometimes termed ‘the substantive constitution’.  It is in this sense that there is a ‘British Constitution’, even though Britain has no document called ‘the Constitution’ or any equivalent document.  A document called ‘the Constitution’ may then be distinguished as ‘the formal constitution’.  The distinction is important because, just as not all constitutional law is to be found in the Constitution, the Constitution may contain provisions that are not actually constitutional law.

Little if anything in the Australian constitutions is not constitutional law.  However, there is a great deal of constitutional law that lies outside them:

The Commonwealth Constitution is not a free-standing document but is the concluding section of a British statute, the Commonwealth of Australia Constitution Act 1900 (UK), whose preceding provisions (now called the ‘covering clauses’) are still effective as law in Australia.  Especially, it is covering clauses and not provisions in the Constitution itself that declare the federation to be ‘indissoluble’ and give us the British monarchy as the monarchy of Australia.

The Commonwealth Constitution has been supplemented, especially by the Statute of Westminster 1931 (UK) and the Australia Act 1986 in its British and Australian versions.  Formally, Britain can at any time repeal the Australia Act 1986  (UK), while the Australia Act 1986 (Cth) can at any time be repealed by the Commonwealth Parliament.

The Australian constitutions are supplemented by ‘constitutional conventions’, a sort of political customary law, which provide in particular the ‘reserve powers’ of the Governor-General and Governors, and the conventions of parliamentary procedure.  These conventions are still understood with reference to their British equivalents.

Any constitution, both as a whole and as to its individual provisions, means what the judiciary says it means—or, more accurately, what one would expect the judiciary to say it means next time they are asked.  To understand a constitution, it is therefore necessary to study the interpretations that the judges give to it.  Most of the study of constitutional law consists, in fact, of examining such judgements.  Different judges may provide different and even contradictory interpretations.  And different judges may adopt different and even contradictory approaches to the very exercise of interpretation.  As a constitution ages, the judiciary may increasingly reinterpret the text so as to keep its meaning in tune, in their estimation, with the times.  The new interpretation may be very different from what the ‘framers’ of the constitution intended or could have imagined.  People who disagree with a particular reinterpretation may accuse the judiciary of overstepping their role.

One member of the High Court, Kirby J, has proposed that the Commonwealth Constitution (and, by implication, all of the Australian constitutions) should, where there is ambiguity (and ambiguity can usually be found), be interpreted in the light of international law.  In that sense, relevant international law would form part of Australian constitutional law.  It has also been argued that international law forms part of Australian common law even without specific adoption, so that constitutionally relevant international law would form part of the constitutional aspect of the common law.

Some statutes, since their content resembles elements of other countries’ constitutions, might be placed within the category of Australian ‘constitutional law’.  Examples are legislation against racial and sexual discrimination.  There have been  proposals to enact bills of rights as statutes, for both the Commonwealth and New South Wales.

Some common-law rights and freedoms, since their content resembles elements of other countries’ constitutions, can likewise be placed within the category of Australian ‘constitutional law’.  Some of these, such as freedom from arbitrary arrest or false imprisonment, overlap with statutory provisions.  Some members of the High Court have suggested that these rights and freedoms are implicit in the Commonwealth Constitution, having been assumed by the ‘framers’, but others have objected that there is no way to pick and choose among the common-law rights and freedoms of 1900, not all of which (especially as to gender or race) would be acceptable today.

The High Court has interpreted the Constitution to have assumed certain doctrines that have been elaborated in scholarship.  Foremost among these is the doctrine of ‘separation of powers’, elaborated classically by Montesquieu in eighteenth-century France.  The first three chapters of the Commonwealth Constitution seem to be dedicated to the three sources of ‘power’ found in this doctrine:  Parliament, the Executive Government and the Judicature.  However, the ‘separation’ found in the Constitution is neither clearly in itself nor clearly drawn from any particular source.

Finally, the category ‘constitutional law’ includes issues of constitutional reform.  Foremost among these is the question of a bill of rights.   Unlike many constitutions, including the Constitution of the USA, the Commonwealth Constitution does not contain a bill of rights.  Indeed, it contains almost no guarantees or protections for the individual.  There is an implication that, because there will be voting, there must be voters, but there is no guarantee that any group or individual will be given the vote.  There is a partial right to a jury trial, but no guarantee that the trial will be of the kind that attracts that right.  The main protection is of property:  the Commonwealth cannot seize property without compensation in ‘just terms’ (the section that achieved fame in the film The Castle).  But nothing in any of the Australian constitutions—the High Court and Federal Court have determined—prevents government from stealing generations of children or even from committing genocide.  These omissions are not accidental:  the framers decided not to include guarantees or protections of individual rights.  It is sometimes said that they preferred to leave such things to the common law, which was to leave them to the judiciary.

A constitutional document, since it contains the bases of the law, is usually in some way ‘entrenched’, in that it can be amended only through some special procedure, more onerous than the procedure for passing a statute.  Some constitutions can be amended by the legislature, but only by a special majority such as two-thirds.  Some can be amended only by the people themselves, through a referendum on a proposal from the legislature.  The Commonwealth Constitution is exceptionally hard to amend:  it requires a referendum with absolute majorities of all voters in Australia and of a majority of the voters in each State in a majority of the States.  Since the Commonwealth Constitution came into effect on 1 January 1901, in only 8 out of 44 proposals have these majorities been attained.

The more difficult a constitution is to amend, the greater is the role of the judiciary in keeping the meaning of the text in tune with society through reinterpretation. The High Court has recently reinterpreted the Commonwealth Constitution with increasing reference not only to individual provisions but also to the logical structure and even the physical layout of the document.  It has begun to imply ‘principles’ into the text, most of all a freedom of political communication.  But the judiciary is stuck with the text:  it can prefer one meaning to another, but it cannot throw out the dictionary. It may be that the High Court has already reached the limit of reinterpretation.  The question arises, whether Australia should give itself a new Constitution.

Australian Administrative Law

The identity of ‘administrative law’ is derived from the doctrine of separation of powers.  The doctrine and its apparent application in the Commonwealth Constitution divide the principal functions of the state into three ‘powers’:  a legislative power, an executive power and a judicial power.

The executive power can itself be divided, crudely, into two levels:  a ministerial level and, below it, an administrative level.  The ministerial level consists of the functions of ministers as members of the legislature, while the administrative level consists of the functions of ministers as heads of government departments and of their departments’ personnel.  Put another way, the interface between the ministerial and administrative levels is that between Jim Hacker and Sir Humphrey Appleby.

In these terms, administrative law has two components:  a structural component, consisting of the laws that establish the organs of administration, and a supervisory component, consisting mainly of the laws through which the judiciary can be called upon to declare that administrative action has exceeded the administrator’s authority, almost always an authority conferred by legislation.  Put another way, the supervisory component of administrative law lies in the relation between the judicial power and the administrative level of the executive power.  We shall be concerned almost entirely with the supervisory component.

The supervisory component of administrative law is a French invention of the late nineteenth century.  France observes a separation of powers by confining the supervisory component to the executive power: administrative law cases go to specialist administrative courts.  Australia, however, acquired the English approach, in which administrative cases are heard by the ordinary courts.  The courts are supplemented by a range of specialist tribunals, but these do not have power to make enforceable judgements.

English and Australian administrative law, in its supervisory component, derives from the historic power of a superior court to supervise the actions of an inferior court.  That is, beside any possibility of an appeal against the lower court’s decision, which would be on the merits of the case, the higher court could be asked to ‘review’ the decision, deciding whether the lower court had acted within its authority.  For example:  a magistrates’ court could decide rightly on the merits that so-and-so had committed an offence, but would still be acting outside its authority if it did not have jurisdiction to hear a case concerning an offence of that degree of seriousness.

Early in the twentieth century, English and Australian courts began to use this power of review to review administrative decisions that were in substance judicial.  That assumed jurisdiction was later understood to extend to administrative decisions that were ‘quasi-judicial’.  Today the courts are willing to review any administrative decision.  However, the perspective of the courts is still primarily procedural:  judicial review of administrative action.

Now that the courts are willing to review any type of administrative action, and increasingly even action taken at the ministerial level, it has become ever less clear how that willingness is compatible with the separation of powers.  The courts insist that they adhere to the separation of powers by confining their attention to the ‘validity’ of a decision, i.e. whether it was made within the administrator’s authority, distinct from the substantive ‘merits’ of the decision.  But in the judgements the distinction between validity and merits often, itself, seems blurred.  The issue of where the line should be drawn involves major questions of the proper roles of the courts and indeed of government.

Such has been the development of the supervisory component of administrative law as an element of the common law and equity.  The remedies available at common law and equity are the usual equitable remedies of declaration and injunction, as well as types of writ through which a court can quash an administrative decision as invalid, compel an administrator to carry out a duty or stop an administrator from taking action outside their authority.

These remedies are available on a range of grounds.  Most obviously, that the action lies outside the express words of statutory authority.  But the courts have added further grounds, as requirements that can be summoned independently or read into a statute. The principal further grounds are that the administrator has made a decision without considering the views of whoever is affected by it and that the administrator had made a decision with bias, or at least in circumstances where a reasonable observer of the process would suspect a likelihood of bias.  These grounds were first applied, and still apply most strictly, to the judiciary, but they have come to be applied to administrators.  During the last few decades the judiciary has broadened the whole basis for its intervention into a general requirement that administrators must act ‘fairly’.

In Australia (but not in Britain) judicial review has also been put on a statutory basis.  At Commonwealth level, the procedures at common law and in equity have not been superseded, but they have been supplemented with an administrative law jurisdiction of the Federal Court.  The grounds for intervention are very similar, but the range of remedies has been consolidated into a single ‘order of review’, which can take whatever form the court wishes.

However, nowhere in administrative law is there a provision for damages.  Damages for maladministration can be obtained only if one can prove that the administrative action amounted to a tort.  That is one indication that even the supervisory component of administrative law may be an efficiency check on the administration, for the benefit of the administration, rather than a protection for individuals against maladministration.

Together with the statutory supplementation of the common-law and equitable procedure of review, the Commonwealth has created several forms of administrative review or appeal: organs of the administration itself, the office of Ombudsman, and an Administrative Appeals Tribunal.

The stated aim of this expansion has been to provide individuals with quick, cheap and accessible recourses against maladaministration.  Also, because these new organs reside within the executive power, they are able to consider the merits of a decision as well as whether it lay within the authority of the administrator.  For the same reason, however, they are unable to enforce their decisions and on occasion they are ignored.

Since it is difficult to complain about maladministration if one cannot get information about the decision-making process, the Commonwealth has also enacted a Freedom of Information Act, under which an individual can require the production of documents, particularly documents relating to their personal affairs.  However, the Act provides many exemptions and the fees charged can be a deterrent.

The States and Territories have cloned these measures to varying extents.  New South Wales has an Ombudsman, an Administrative Decisions Tribunal and a Freedom of Information Act.

The administrative-law grounds for intervention can in practice overlap with rights provided in other areas of law.  For example, the unfairness of taking an irrelevant consideration into account overlaps with the general duty not to take gender into account in employment.

Administrative law, in its supervisory component, applies mainly to public administration.  However, the general grounds for review—taking the views of people affected into account, avoidance of bias and appearance of bias, and procedural fairness—also apply to the administration of private organisations.
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