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Week 2

(Commencing Monday, 4 March)

INTRODUCTION TO CONSTITUTIONAL LAW AND THE CONSTITUTION
A.
Aims of this seminar

In this seminar we will familiarise ourselves with:

· the nature of constitutional law and constitutions

· the Commonwealth Constitution as a document, through comparison with the US Constitution

The aim will be to become familiar as soon as possible with the basic vocabulary, concepts, values and issues of constitutional law in Australia.

B.
Reading

You will need to bring with you:
· Blackshield and Williams (hereafter ‘B&W’)

· The Supplementary Materials (hereafter ‘SM’)

And have read:

· the Commonwealth Constitution (in B&W)

· the US Declaration of Independence and the US Constitution (in SM)

This seminar will focus on the structures of these constitutions, leaving until later a consideration of their specific provisions.

You will also need to have read:

· B&W, pp:

· 1-2:  general nature of the Constitution

· 21-22:  general rôle of a state

· 63-65:  representation of women

· Iain Stewart ‘Structure of the Australian Legal System’ part 2 ‘A Lack of Structure’ (in SM)

C.
‘Constitution’ and ‘Constitutional Law’

Distinguish between ‘constitutional law’ and ‘the constitution’.

What is the rôle of constitutional law within the legal order?

What are the general purposes of constitutional law?  Any or all of the following:

· to establish the country’s independence
· to unite separate entities as a single country

· to recognise a distinct legal position for Indigenous peoples

· to establish the principal organs of state:

· their identities (i.e. their institutional structure, staff and powers)

· the relations among them

· to establish the overall form of governance:  e.g. monarchical or democratic

· in a federal system, to set out the powers of the central and/or the peripheral entities

· to set up units of local government
· to set out the basic rights of individuals or groups:  against government and against other organisations as well as other groups or individuals

· to set out the basic duties of individuals or groups:  against government and against other organisations as well as other groups or individuals

· to express the country’s moral and political aspirations
· to commit the country to internationally recognised values
· to establish a capacity to conduct international relations, including entering into treaties

How are these purposes carried out through a constitution?

· Must there be one?

· Need it contain all of constitutional law?

· If not, what other constitutional documents might accompany it?

· Need all of the constitutional law be contained in the constitution plus the other constitutional documents?

· Can the constitution or those documents contain material that is not constitutional?

D.
What are the components of Australian constitutional law?  Candidates might be:

· all of the Commonwealth of Australia Constitution Act 1900 (UK)

· its preamble

· the covering clauses

· s 9 of it

· the Australia Act 1986 (Cth)

· the Australia Act 1986 (UK)

· the Colonial Laws Validity Act 1865 (UK)

· the Statute of Westminster 1931 (UK)

· the Royal Style and Titles Act 1973 (Cth)

· constitutional conventions

· the constitutions of the States

· the Self-Government Acts of the Territories

· statements by

· the Queen

· the Governor-General (or a Governor)

· the Prime Minister (or a Premier)

· the captain of the Australian cricket team

· Alan Jones

E.
Compare and contrast the Australian and US constitutions, as to their overall structure

· How are they divided into chapters or sections?

· How do they incorporate transitional provisions?

· What provision do they make for amendment?

F.
Particularly in the light of the US Constitution, consider how far the Australian Constitution caries out the general purposes of constitutional law

Does it, or to what extent does it

(a) as of 1901, (b) as of today and (c) for the foreseeable future:

· establish the country’s independence
· unite separate entities as a single country

· recognise a distinct legal position for Indigenous peoples

· establish the principal organs of state:

· their identities (i.e. their institutional structure, staff and powers)

· the relations among them

· establish the overall form of governance:  e.g. monarchical or democratic

· in this federal system, set out the powers of the central and/or the peripheral entities

· set up units of local government
· set out the basic rights of individuals or groups:  against government and against other organisations as well as other groups or individuals

· set out the basic duties of individuals or groups:  against government and against other organisations as well as other groups or individuals

· express the country’s moral and political aspirations
· commit the country to internationally recognised values
· establish a capacity to conduct international relations, including entering into treaties

G.
How far does the Australia constitution reflect or control other sources of power in or affecting Australian society?  And, so far as it might not do so, to what extent should it?

What might those sources be?  Candidates might include:

· political parties

· other political organisations

· the armed forces

· the media

· media proprietors

· public bureaucracies

· multinational corporations

· big individual entrepreneurs

· large national corporations

· religious organisations

· trade unions

· professions (including the legal profession)

· universities

· independent scholars

Week 3

(Commencing Monday, 11 March)

THE 1975 CONSTITUTIONAL CRISIS
A.
Aims of this seminar

To review the combination, or contradiction, of the monarchical and democratic principles in the Constitution.  We shall examine the crisis of 1975, the Dismissal—in which Governor-General John Kerr dismissed the government of Gough Whitlam although it still had the confidence of the House of Representatives.  We shall also consider how the impact of the Dismissal may have led to or affected the 1999 referendum.  (Depending on developments, we may also have occasion to consider more fully the circumstances under which a Governor-General may be dismissed.)

B.
Reading

B&W, pp:

· 74-76:  king and parliament in English constitutional history

· 543-545:  the Dismissal, with documents

· 1313-1335:  the ‘republic’ debate and the 1999 referendum

C.
Video (to be shown)

Paul Kelly, November 1975 Revisited
For Discussion

The video of the Constitutional Crisis raises a number of constitutional issues both of a general and a specific nature.  Most generally, debate has surrounded the question of whether the Governor-General had the power to dismiss the Prime Minister.

In relation to this question, consider:

· The rôle of the Governor-General

· The nature and extent of the Reserve Powers

· The duty of the Governor-General to act on the advice of the Federal Executive Council.

Consider also:

· How was it possible under the Constitution for the Coalition in opposition to ‘block supply’?  Has there been any amendment to the Constitution to prevent this happening in the future?

· Under what section of the Constitution did the Premier of Queensland appoint a member of the National Party to replace the deceased Labor Party senator?  Has there been any amendment to the Constitution to prevent this happening in the future?

· What was the significance of the fact that after his dismissal, the former Prime Minister Gough Whitlam failed immediately to inform the members of his party?  What could they have done, if anything, to prevent the Coalition forming a viable government?

· Even if prior to 1975 the better view was that the Governor General did not possess the power to dismiss the Prime Minister, did the successful exercise of such a power in 1975 create a new Reserve power for the future?

E.
Further reading

· Paul Kelly, November 1975:  the Inside Story of Australia's Greatest Political Crisis (1995)

Week 4

(Commencing Monday, 18 March)

AUSTRALIA’S CONSTITUTIONAL INDEPENDENCE

A.
Aims of this seminar

To consider whether Australia has become an independent country and, if so, when and how.

B.
Reading

B&W, pp:

· 123-125:  the ‘reception’ of English law

· 146-172 (Ch. 4):  ‘Federation to Popular Sovereignty’

· 442-444:  Sue v Hill (1999)

Also:

· Colonial Laws Validity Act 1865 (UK) [B&W 1358-1359]

· Statute of Westminster 1931 (UK) [B&W 1360-1361]

· Australia Act 1986 (Cth) [B&W 1362-1365]

· Australia Act 1986 (UK) [www.law.mq.edu.au/Units/law309/aa1986uk.htm]

C.
For Discussion

The preamble to the Australia Act 1986 (Cth) [B&W, p 1362] refers to ‘the status of the Commonwealth of Australia as a sovereign, independent and federal nation’.  Does this recognise an already existing status, establish such a status or just aspire to it?

What is such a status, i.e. what are ‘sovereignty and ‘independence’?  To what extent are these legal, political or economic ideas?

If Australia is not yet independent, what needs to be done?  Can independence be attained, or at least made plain, without creating a completely new Constitution which exists outside the Commonwealth of Australia Constitution Act 1900 (UK)?

Week 5

(Commencing Monday, 15 April)

DEMOCRACY
A.
Aims of this seminar

To consider the Australian democratic system of government.  How is this system established in the Constitution?  What are the necessary conditions for democracy?

B.
Reading

· B&W, Ch 10: 410-434.

· Jeremy Kirk, ‘Constitutional Implications from Representative Democracy’ (1995) 23 Federal Law Review 37, 44-65, 75-76 (in SM).

· Australian Electoral Commission, ‘A Short History of Federal Electoral Reform’ (in SM).

C.
Further reading

For a discussion of the Australian electoral system, see Australian Electoral Commission, ‘Electoral Systems’ (www.aec.gov.au/pubs/electoral_systems.htm#introduction)

For a discussion of topical debates relevant to the seminar, including on compulsory voting, ‘Langer’ style voting, and electoral advertising, see www.aec.gov.au/pubs/background.htm

Archana Parashar, ‘Exclusions and the Voices of the Excluded’ (2000) 25 Australian Journal of Legal Philosophy 323-332 (on E-Reserve)
D.
For Discussion

1. What is a constitutional democracy?  Is it possible to have a democracy without a constitution?  Is it possible to have a constitution without democracy? 

2. How ‘democratic’ is the voting franchise of Australian citizens under the Commonwealth Constitution? 

3. To what extent does the Constitution guarantee a system of representative government in Australia?

4. Should voting be compulsory? 

5. Is an equal voting franchise constitutionally entrenched in House of Representative and Senate elections?  Should it be?

Week 6

(Commencing Monday 22 April)

INDIGENOUS PEOPLE AND THE CONSTITUTION
A.
Aims of this seminar

To consider how constitutional arrangements in Australia have impacted on Indigenous people and their possible responses to this impact.  To consider the issue of Aboriginal sovereignty.  To consider more narrowly, the place of Indigenous people in the Australian Constitution and Australian law.

B.
Aboriginal sovereignty and self-determination

Reading

B&W, Ch 5:  203-208, 226-239.

Henry Reynolds, ‘Terra Nullius and Sovereignty’ in Aboriginal Sovereignty (1996) at 1-15 (in SM).

For Discussion

· What is meant by sovereignty?

· What did Mabo say about sovereignty and land ownership in Australia?

· After Mabo, what scope is there for Indigenous Australians to claim sovereignty in Australia?

C.
Indigenous people, rights and the Constitution

Reading

B&W, Ch 5: 176-203

NSW Legislative Council, Report of the Standing Committee on Social Issues, tabled 23.11.98:  Enhancing Aboriginal Political Representation:  Inquiry into Dedicated Seats in the New South Wales Parliament, Chs 2-3 (in SM).

Further reading

Scott Bennett, Aborigines and Political Power, Chapter 6, ‘Elections and Representation’.

D.
For Discussion

· What is the place of Aboriginal Australians in the Federal Constitution?

· Are the special needs of Aboriginal people adequately protected in Australia?

· Are Indigenous Australians adequately represented in the Australian system of government?

Week 7

(Commencing Monday, 29 April)

CONSTITUTIONAL INTERPRETATION AND 

THE ROLE OF THE HIGH COURT

A.
Aims of this seminar

To introduce various methods of interpretation and consider how they are employed in the interpretation of the Constitution.

B.
Reading

B&W, Ch 8

‘Kirby and McHugh JJ on Constitutional Interpretation’ (in SM)

Further reading

Greg Craven, ‘The High Court:  a Study in the Abuse of Power’ (1999) 22 UNSW Law Journal 219-242 (on E-Reserve).

C.
For Discussion

· Should a constitution be interpreted any differently from a work of fiction? If so, why and how? 

· Compare the passages in the readings from Kirby J in Abebe, and McHugh J in Re Wakim.  How do their understandings of the Constitution differ?

· Discuss the distinction between the following terms:

· Originalism, literalism and progressivism

· Connotation and denotation

· Discuss the tension between the Commonwealth Parliament and the High Court arising from the characterisation of Commonwealth laws.

Week 8

(Commencing Monday, 6 May)

COMMONWEALTH / STATE RELATIONS

A.
Aims of this seminar

To consider the nature of federalism in Australia. To consider Commonwealth/State financial relations, and the extent to which the Commonwealth and States can enter into cooperative arrangements, in particular involving State and Commonwealth institutions of government.

B.
Reading

B&W, pp 241-270, 909-927

Alex Reilly, ‘Budgetary Federalism:  Balance of Interests and Contradictions’ (in SM)

Further Reading

Brian Galligan, A Federal Republic:  Australia’s Constitutional System of Government (1995), ch 2, ‘Federal Theory and Australian Federalism’

C. 
For Discussion

Federalism

· According to Dicey, why does ‘Federalism tend to produce conservatism’? Why does it mean ‘weak government’?

Australian Federalism

· Does the division of government into a central and regional entities serve any useful purpose? 

· What are the causes of the imbalance between State and Commonwealth government revenue raising and expenditure?

· Is the imbalance a problem for constitutional democracy in Australia? 

· How does the GST legislation purport to alleviate the disparity?  Does it do so adequately?

· Is there a principle of ‘cooperative federalism’ implied in the Commonwealth Constitution? In the absence of such an express constitutional doctrine, what are limits of Commonwealth and States government cooperation?

· Given the result in Re Wakim, what were the barriers to a uniform national Corporations Law?

· How have the State and the Commonwealth governments overcome these barriers at least in the short term?

Week 9

(Commencing Monday, 13 May)

COMMONWEALTH LEGISLATIVE POWER AND THE PROCESS OF CHARACTERISATION
A.
Aims of this seminar

To understand how a court determines whether:

· a provision in a statute is something the Constitution authorises the Parliament to create

· a provision in subordinate legislation is something a statute authorises the particular organ to create

B.
Analysis of s 51

The elements of s 51:

· ‘peace, order, and good government’

· ‘with respect to’

· the main heads of power

· the express incidental power

· implied incidental power

C.
The process of characterisation

The High Court has moved away from ‘single characterisation’:  what is the present position?  (Blackshield and Williams refer to ‘dual characterisation’, but it would be better to refer to ‘multiple characterisation’ since the High Court might find a provision to fall under several heads of power.)

If a provision falls clearly under at least one head of power, it probably would not be challenged.  A challenge to the validity of a provision is likely to involve the margins of the meaning of a head of power, as to any or all of: ambiguity, incidentality and proportionality.

· Ambiguity.  Consider potential ambiguities in the following Heads of Power:  s 51(i), s 51(v), s 51(vi), s 51(xix), s 51(xxi), s 51(xxii).  Consider especially the expressions ‘trade’ and ‘commerce’ in ss 51(i) and 92.

· Incidentality.  What is the ‘sufficient connexion’ test?

· Proportionality.  What is the ‘proportionality’ test?  Is there a difference between being ‘proportionate’ and being ‘appropriate and adapted’?  Is ‘proportionality’ a useful concept for determining when legislative action is constitutional?  Compare the differences in approach of Mason CJ (at 29-31) and Dawson J (at 87-89) in Nationwide News v Wills (1992) [B&W, pp 692-694].  Consider them also in the light of Maurer’s reservations.  Does the proportionality test permit too much judicial power in the absence of a bill of rights from which criteria of proportionality may be drawn?

What does the list of powers in s 51 of the Commonwealth Constitution suggest was the intended division between State and Commonwealth legislative power?

D.
Reading

B&W, ch. 15

Hartmut Maurer, ‘The Principle of Proportionality’ (in SM)

Week 10

(Commencing Monday, 20 May)

CORPORATIONS POWER, s 51(xx)

Question One

Discuss the validity of a Commonwealth law that states, 

‘No trading corporation shall own a dog.’

· What might be the purpose of such a law?

· In light of these purposes, how might the law be characterised (i.e. as a law with respect to … )

· Could such a law be validly passed under s 51(xx)?

Question Two

Animal rights lobby groups put pressure on the Federal Government to better protect cows used in the dairy industry in Australia.  The Commonwealth Parliament passes the Corporations (Production of Dairy Products) Act 2010 (Cth).

Section 1

No trading corporation shall be involved in the production of dairy products without first obtaining a Commonwealth certificate of authenticity.

Section 2

A certificate of authenticity will only be granted to trading corporations that can prove to the satisfaction of the Commonwealth Dairy Board that they use mature cows in the production of dairy products.

Section 3

No one shall engage in the trade of dairy products that have not been produced by the holder of a certificate of authenticity.

Section 4 

‘mature cow’ means a cow of or above 2 years of age

‘trading corporation’ means a section 51(xx) trading corporation.

1. Dairy Research Ltd. is a State government corporation in NSW that conducts scientific research into the health risks posed by the consumption of soft cheeses (which are made with milk).  It produces its own soft cheeses for this purpose.  Dairy Research sells the cheeses that it finds to be safe to the NSW Cheese Appreciation Society.  Advise Dairy Research on whether it requires a Commonwealth certificate of authenticity to engage in this trade.

2. The NSW Cheese Appreciation Society wants to sell cheeses that have been produced without a Commonwealth certificate of authenticity under section 3 of the Commonwealth Act.  Advise the Society on whether section 3 of the Act is valid?

Week 11

(Commencing Monday, 27 May)

EXTERNAL AFFAIRS POWER, s51(vi)

Question 1

Discuss the following views expressed by Dawson J in ‘The Constitution—Major Overhaul or Simple Tune-up?’ (B&W, pp 798-799).

· ‘It must now be said that the potential scope of Commonwealth legislative power is coextensive with the potential scope of international agreement’?

· ‘The external affairs power may, as a matter of constitutional theory, be regarded as open-ended.’

· ‘The Commonwealth presently has the capacity to cut a swathe through the areas hitherto thought to be within the residual powers of the States.’

Do you agree that the expansion of the External Affairs power in the last 30 years has undermined the federal balance?

Question 2

Does the interpretation of s51(xxix) since Commonwealth v Tasmania (1983) 158 CLR 1 indicate a continued expansion of Commonwealth legislative power?
Question 3

A separate problem question will be supplied prior to the seminar.

Week 12

(Commencing Monday, 3 June)

FREEDOM OF INTERSTATE TRADE AND COMMERCE, s 92

INCONSISTENCY, s 109

Reading

B&W, Ch 23: 1066-1086;  Ch 9.

Question 1

Since federation, the different operations of s 92 is better attributed to the different ideological positions of the members of the High Court, than to different methods of interpretation of the section.  Discuss.

Question 2

Despite the High Court agreeing unanimously on an interpretation of s 92 in Cole v Whitfield (1988) 165 CLR 360, the Court split 4:3 on the determination of the validity of the Business Franchise (Tobacco) Act 1974 (Vic) in Bath v Alston (1988) 165 CLR 411.  Why did such a divergence occur in this case?  Does the divergence of the Court in this case, and the result in Castlemaine Tooheys v South Australia (1990) 169 CLR 436, suggest that the new interpretation of s 92 requires the Court to look too closely at the practical and economic impact of challenged legislation?

Question 3

The New South Wales Parliament enacts the Dairy (Prevention of Cruelty to Cows) Act 2009 (NSW).  The main provisions of the Act are as follows:

Section 2

A ‘Milking Licence’ must be obtained from the NSW Cow Commission (NSWCC) for every cow that is to be milked by hand or by machine in NSW.  The NSWCC shall only issue a milking licence if it is satisfied that the cow is at least 2 years of age.

Section 3

A Dairy Trading Licence must be obtained from the NSWCC to engage in the trade of NSW dairy products.  The NSWCC shall only issue a Dairy Trading Licence if satisfied of the following:

a.
where the product is a local product, that the trader purchases products from a producer who holds a Milking Licence;

b.
where the product is imported from outside NSW, that the trader can certify that the product contains only milk of cows over the age of two years.

None of the other States have a restriction on the age at which cows can be milked.  Although milking cows are generally over 2 years of age, there is no way at present of distinguishing the milk of cows over 2 years of age from the milk of cows under 2 years of age.

Animal rights lobby groups put pressure on the Federal Government to better protect cows used in the dairy industry in Australia.  The Commonwealth Parliament passes the Corporations (Production of Dairy Products) Act 2010 (Cth).

Section 1

No trading corporation shall be involved in the production of dairy products without first obtaining a Commonwealth certificate of authenticity.

Section 2

A certificate of authenticity will only be granted to trading corporations that can prove to the satisfaction of the Commonwealth Dairy Board that they use mature cows in the production of dairy products.

Section 3

No one shall engage in the trade of dairy products that have not been produced by the holder of a certificate of authenticity.

Section 4 

‘mature cow’ means a cow of or above 2 years of age.

‘trading corporation’ means a section 51(xx) trading corporation.

Mary Bloom buys and sells cheese produced in Margaret River, WA from a small shop in North Ryde.  She does so without a NSW Dairy Trading licence and is prosecuted.  She wishes to challenge the validity of the Dairy (Prevention of Cruelty to Cows) Act 2009 (NSW).  Advise Mary on the following points:

a.
Whether the NSW Parliament has the power to enact the Dairy (Prevention of Cruelty to Cows) Act 2009? Whether the Act infringes s 92 of the Commonwealth Constitution?

b.
Assuming that the Corporations (Production of Dairy Products) Act 2010 (Cth) is valid, whether the Dairy (Prevention of Cruelty to Cows) Act 2009 (NW) is invalid for being inconsistent with it under s 109 of the Commonwealth Constitution?

Week 13

(Commencing Monday, 10 June)

IMPLIED IMMUNITIES 

Reading

B&W, Ch 23

Question One

How does the basis of Commonwealth immunity from State laws differ from the basis of State immunity from Commonwealth laws?  Are both immunity doctrines necessary to maintain the federation of the states and the Commonwealth? 

Question Two

Explain the distinction drawn by Dawson, Toohey and Gaudron JJ in Henderson’s Case between ‘capacities’ of the executive government and ‘the exercise of those capacities’?  Discuss McHugh and Gummow JJ’s rejection of this distinction.  How do these judges explain the limits of Commonwealth immunity from State laws?

Question Three

Inspired by a meeting of the World Economic Forum, the Commonwealth government organises a summit of South-East Asian nations and signs a free trade treaty with the participating nations.

The treaty has the stated object of ‘creating an economic zone in which trade between member States is free and unencumbered’.  The key articles of the Treaty are as follows:

Article 1

States shall take measures to dismantle existing national barriers to the free movement of goods and services.

Article 2

States shall take measures to enhance trading activity in the region.

Relying on the Treaty, the Commonwealth Parliament passes the Free Trade Act 2015 (Cth).  The Act recites the object and provisions of the Treaty extracted above and provides that:

Section 1

All State and Commonwealth government assets must be opened to competition and privatised.

Section 2

State and Commonwealth government taxes, fees and duties shall be investigated by the Commonwealth Free Trade Commission to determine whether they unduly inhibit free trade with other countries. 

The New South Wales government is concerned about the impact of the Commonwealth legislation on its publicly owned assets.  The incumbent Labor government has resisted the trend to privatise public assets and still owns most of its road and rail infrastructure, as well as a large number of public schools, universities and hospitals.  Of all the States, it has by far the most publicly owned assets.

Advise the NSW government on the following points:

1. Whether the sections of the Free Trade Act 2015 (Cth) are validly enacted under the External Affairs power.

2. If the Act is otherwise valid, whether any of its sections infringe any constitutional immunity that the NSW State government enjoys against Commonwealth laws.

Question Four

In response to growing unrest at a Detention Centre for asylum-seekers in northern South Australia, the Commonwealth Government passes the Defence (Driving in Remote Areas) Act 2020.  The Act includes the following provisions:

The Act includes the following provisions:

1. While on duty in remote areas, defence personnel may drive a motor vehicle in a manner that they consider reasonable in the circumstances.

2. If a commanding officer considers their driving not to be reasonable, they are liable to be punished at the officer’s discretion.

3. ‘Remote area’ is any area on the Australian mainland that is more than 100km from an area populated by at least 5,000 people at a density of 1 person per 400 square metres.

After a big night out, Private Samson misses his lift to morning exercises at Camp Delilah which is surrounded by 200km of desert on all sides.  He does not have a driver’s licence and is very drunk.  He jumps in the nearest car and drives as fast as he can (about 150kmh in a 110kmh zone) to the base.  Along the way he is pulled over by Sergeant Peters of the NSW police.  Samson refuses to answer questions, refuses to produce a driver’s licence and refuses to take a breath test.  Before Peters can detain him, he speeds off to the army base and makes it just in time for roll call.

The Road Traffic Act 2012 (NSW) states, among other provisions:

1. It is an offence to travel over 110kmh on any road in NSW.  Penalty $1000 and/or 2 months imprisonment.

2. It is an offence to drive while drunk.  Penalty $10,000 and/or 3 years imprisonment.

3. It is an offence to drive without a driver’s licence.  Penalty $10,000 and/or 3 years imprisonment.

4. It is an offence to resist arrest for an offence under this Act.  Penalty 5 years imprisonment.

Sergeant Peters issues a warrant for Samson’s arrest on charges under all of these provisions.  Advise Private Samson on whether he is liable for any of the penalties under these provisions.
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