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I
SUBMISSIONS IN SUPPORT OF APPLICATION FOR LEAVE TO BE HEARD AS AMICUS CURIAE
1. By Notice of Motion filed 3 April 2003, People with Disabilities (NSW) Inc (‘PWD’) seeks leave to be heard as Amicus Curiae at the hearing of this appeal.

2. PWD seeks leave only to make written submissions.

3. The First Ground of Appeal concerns the interpretation ‘disability’ in s 4(1) of the Disability Discrimination Act 1992 (Cth) (‘DDA’), including whether the term ‘excludes the behavioural manifestation of a disability’. (AB 217).

4. PWD has an interest in this issue greater than a mere desire to have the law declared in particular terms: 

a) PWD is the peak cross-disability rights and advocacy organisation in NSW. It represents the rights and interests of people with all kinds of disability. (Affidavit of Phillip John French sworn 3 April 2003, para 2 (‘Affidavit’).)

b) PWD members are likely to be especially affected by any findings of this Court. PWD members include organisations that have governing bodies constituted by at least seventy five per cent of people with disability, persons with disability over the age of eighteen years (whether living in NSW or not) and other persons who have an interest in supporting the rights of people with disability. (Affidavit, para 8.)

c) The issues of discrimination, anti-discrimination legislation and machinery, and education for students with disability have been an important focus of PWD’s work since its inception. (Affidavit, paras 15 and 22. See also para 24.)

d) PWD has special knowledge and expertise relevant to the First Ground of Appeal, especially in regard to the models of disability relevant to the legal construction of ‘disability’.

5. PWD’s Board of Management has authorised this Application to the Court for Leave to Appear as Amicus Curiae. (Affidavit, para 17.)

6. PWD seeks leave to make submissions that differ from those of the parties and seeks to ‘offer the Court a submission on law or relevant fact which will assist the Court in a way in which the Court would not otherwise have been assisted’ (Levy v Victoria (1997) 189 CLR 579 at 604 per Brennan CJ).

7. No practical considerations operate against the granting of leave:

a) All parties have received adequate notice of PWD’s intention to seek leave to be heard.

b) The legal advisers to the Appellant and the Second Respondent have indicated their support for the proposed intervention by PWD (the legal advisers to the First Respondent have indicated that it will await our written submissions before providing any indication).

c) The proposed submissions on behalf of PWD fall squarely within the First Ground of Appeal (PWD does not seek to make submissions on any other issue).

II
SUBMISSIONS ON THE APPEAL

8. These submissions deal with the First Ground of Appeal, that is, the meaning to be given to ‘disability’ in s 4(1) of the Disability Discrimination Act 1992 (Cth), including whether the term ‘excludes the behavioural manifestation of a disability’.

9. Emmett J of the Federal Court found at AB 177 (para 36):
‘Thus, there is a distinction to be drawn between a disability within the meaning of the Act, on the one hand, and behaviour that might result from or be caused by that disability on the other hand. Less favourable treatment on the ground of the behaviour is not necessarily less favourable treatment by reason of the disability. The position might be different in a case where the disability necessarily resulted in the relevant behaviour. That is not the present case. The behaviour of the Complainant is not ipso facto a manifestation of a disability within the meaning of the Act nor of any disability of the Complainant within the meaning of the Act.’

10. The Full Court of the Federal Court (Spender, Gyles and Conti JJ), stated that Emmett J was ‘correct’ in this finding and that at AB 209 (para 28):

‘In our opinion, that conduct was a consequence of the disability rather than any part of the disability within the meaning of s 4 of the Act.’

11. We contend that these statements are an incorrect interpretation of ‘disability’ in s 4(1) of the DDA. In particular, we submit that the Court should consider, amongst other things, the scope and application of subsection (a) of the definition of ‘disability’ to this matter. 

12. In order to demonstrate the correct legal interpretation of ‘disability’ as it applies to D we address the following headings:

A.
D’s Disability: A Modelling of the Expert Evidence (paras 15-20)

B.
The International Classification of Impairments, Disabilities and Handicaps and the Expert Evidence (paras 21-33)

C.
‘Disability’ in s 4(1) of the DDA (paras 34-47)
D.
Applying the Definition of ‘disability’ to D’s Disability (paras 48-54)

E.
Conclusion (paras 55-56)

13. Our submissions develop a construction of ‘disability’ consistent with s 15AA(1) of the Acts Interpretation Act 1901 (Cth), that is, ‘a construction that would promote the purpose or object underlying the Act’. As s 15AA(1) states, such an interpretation ‘shall be preferred to a construction that would not promote that purpose or object’. The purpose or object of the DDA is stated in s 3, and includes ‘to ensure, as far as practicable, that persons with disabilities have the same rights to equality before the law as the rest of the community’.
14. In reaching a construction consistent with s 15AA(1), these submissions refer to ‘material not forming part of the’ DDA that, under s 15AB of the Acts Interpretation Act, is capable of assisting in the ascertainment of the meaning of’ the term ‘disability’ (a term that is ‘ambiguous or obscure’).
A.
D’s Disability: A Modelling of the Expert Evidence

15. In this section we provide an analysis of the expert evidence pertaining to D’s disability through a visual modelling of that evidence. We submit that a full understanding of the evidence is required prior to any application of the DDA’s definition of ‘disability’ to D’s disability.

16. The Full Court accepted that the expert evidence on which the Second Respondent based its findings of fact regarding D’s disability was that of Dr Wise and Mr Lord. The Full Court referred to that evidence at AB 202-204.

17. Dr Wise’s evidence is the more detailed as regards the process by which D’s visual sight disability, behavioural disability, and intellectual disability are experienced. Mr Lord’s evidence focuses particularly on an interpretation of D’s behavioural disability, and is consistent with the approach of Dr Wise. Both sets of evidence are used to construct the model set out below.

18. This model uses the experts’ own words to map, and thereby contribute to the understanding of, the origin and causation leading to D’s loss of visual, behavioural and intellectual abilities, and the way those disabilities necessarily interact with the environment, and each other. Where text has been added to construct a fully coherent model, the language reflects the international disability classification scheme discussed in section B below.

19. This model below enables conclusions to be drawn about D’s disability and assists with the correct interpretation of ‘disability’ in s 4(1), and with the application of that definition to D’s disability. The model cites no evidence at levels 5 and 7 as relates to intellectual disability. This is because the experts (AB 202-204) did not give evidence that could be referred back to those levels.
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Note: No modelling of D’s epilepsy is made as epilepsy was not an issue in the proceedings.
20. 
Under this model:

a) Levels 1 to 5 (inclusive) involve processes that operate at the level of ‘body part’ and ‘body part function’, specifically D’s brain and the function of particular areas of it. These levels represent the clinical origin of all D’s variously described disabilities, including behavioural disability.

b) Levels 6 and 7 operate at the level of bodily and mental functioning within a social / environmental context. At these levels, functioning (ability) varies in relationship to different social / environmental contexts. For example, D’s loss of visual ability is experienced differently within a given social / environmental context that provides large print books, to one where only small print books are available. Similarly, D’s loss of adaptive behavioural ability is experienced differently within a given social / environmental context that provides flexible service delivery, alternative communication strategies, positive reinforcement, and opportunities for stress relief, to one that does not adapt to D’s needs in these ways. (Ms Carrie Brooks, AB 65-66.) 

c) D’s loss of visual perception of the world and D’s loss of behavioural ability in the world have common clinical origins and both operate in relationship to those origins, and the surrounding environment, in a fashion that is substantially similar. In purely practical terms – without reference to the specific definition of ‘disability’ within the Act, but instead taking an ordinary meaning of that word – if one were to find that D’s behaviour was not part of his disability, one would also be forced to the finding that the state of D’s vision is also not part of his disability. The same can logically be said of D’s intellectual disability.

B.
The International Classification of Impairments, Disabilities and Handicaps and the Expert Evidence

21. In this section we examine the international scheme of disability classification that is most relevant to the task before this Court. 

22. For the purpose of this part of our submission, unless provided otherwise, the terms impairment, disability and handicap are used. These terms are used in the manner prescribed by the World Health Organisation (WHO) in International Classification of Impairments, Disabilities and Handicaps: A Manual of Classification Relating to The Consequences of Disease (1980) (the ‘ICIDH’).

23. The ICIDH was first developed in 1980. A revised version of the ICIDH, International Classification of Functioning, Disability and Health (WHO, 2001) (‘ICIDH-2’) was developed in 2001.
24. In the introduction to the ICIDH-2, the status of the ICIDH is described as <http://www3.who.int/icf/icftemplate.cfm?myurl=introduction.html%20&mytitle=Introduction>:

‘Since its publication … in 1980, ICIDH has been used for various purposes, for example:

· as a statistical tool; …

· as a research tool – to measure outcomes, quality of life or environmental factors;

· as a clinical tool – in needs assessment, matching treatments with specific conditions, vocational assessment, rehabilitation and outcome evaluation;

· as a social policy tool – in social security planning, compensation systems and policy design and implementation;

· as an educational tool – in curriculum design and to raise awareness and undertake social actions.

Since ICIDH-2 is inherently a health and health-related classification it is also used by sectors such as insurance, social security, labour, education, economics, social policy and general legislation development, and environmental modification. It has been accepted as one of the United Nations social classifications and is referred to in and incorporates The Standard Rules on the Equalization of Opportunities for People with Disabilities. 

Thus ICIDH –2 provides an appropriate instrument for the implementation of stated international human rights mandates as well as national legislation.’ (emphasis added)
25. The ICIDH is the disability classification scheme most relevant to the Court’s tasks both in understanding D’s disability, and in construing and then applying the definition of ‘disability’ in the DDA. It was the most widely accepted classification scheme covering all disability ‘types’, both internationally and domestically, as at the date of the DDA’s drafting. It was still current, and the most significant scheme of its type, at the dates of the alleged discriminatory treatment. The DDA’s definition of ‘disability’ also incorporates the ICIDH’s key terminology (see section C below). 

26. The ICIDH creates a three-fold distinction between impairment, disability and handicap. These three terms are defined in the ICIDH as follows (as quoted in Jerome Bickenbach, of the WHO, Division of Mental Health and Prevention of Substance Abuse, Assessment and Classification Unit, (1999) 48 Social Science & Medicine, p. 1175): 

‘[An impairment is] any loss or abnormality of psychological, physiological, or anatomical structure or function’.
‘[A disability is] any restriction or lack (resulting from an impairment) of ability to perform an activity in the manner or within the range considered normal for a human being’.
‘[A handicap is] a disadvantage for a given individual, resulting from an impairment or a disability, limits or prevents the fulfilment of a role that is normal (depending on age, sex and social and cultural factors) for that individual’. (emphasis added)
27. Jerome Bickenbach (see para 26 above) has commented on the three definitions as follows.

‘[Impairments are] an initial pathological change, which need not be observable or experienced, may lead to awareness of abnormalities of body structure and appearance and of organ or system function. This is called an impairment…Impairments involve parts of bodies or body systems; they are…differences of structure or function…more accurately they are deviations from bio-medical norms that are statistically grounded. They are observable and measurable’. 

‘Should an impairment adversely affect the person’s range of activities, how he or she actually acts or behaves, then the person will experience a limitation on the activities he or she can perform. This is a disability ...’
‘Finally, [known or perceivable] impairments and disabilities may disadvantage the individual by limiting or preventing the fulfilment of six important ‘survival’ roles: orientation, physical independence, mobility, occupation, social integration and economic self-sufficiency. When that happens, the negative social consequences, that is, the social disadvantages of being a person with impairments and disabilities, constitute a handicap ...’

'At the levels of disability and handicap, the ICIDH recognizes the role of social – environmental factors in the production of disablement’.
28. It is possible to have an impairment, but not have a disability or handicap. For example, an individual with a minor head injury may have an impairment (scarring to brain tissue) that does not result in any disability (limitation on function) nor any handicap (ie: the person has no loss of function within their environment). It is also possible to have an impairment with resulting disability, but not face any handicap, if the person is functioning within an environment which is suitably adapted to their needs and is fulfilling a role that is considered normal for that (eg: age). Finally, it is possible to have an impairment (eg: an undetected aneurism) and not be aware of it. 

29. The impairment / disability / handicap model provides a more comprehensive and accurate description of the experience of people with disability than the ‘disability’ and ‘symptom’ model which has been adopted in this case to date. Applying the disability / symptom model to the definition of ‘disability’ in the DDA could potentially result in protection being extended under the DDA to individuals who have an impairment (ie: a head injury) but no disability, while being denied to individuals facing a handicap that is deemed to be insufficiently connected to the impairment to permit DDA coverage. 

30. This is inconsistent with the structure of the DDA, which has as its focus the relationship between ‘disability’ and a number of specified areas of activity or environmental interaction (eg: employment, the provision of goods and services, accommodation etc). The DDA is not primarily concerned with discrimination against individuals with ‘disability’ – rather, it is concerned with discrimination against individuals arising from certain interactions between the complainant and his or her environment. In other words, the DDA’s focus is on ‘handicap’ rather than on ‘impairment’.

31. In applying the ICIDH’s definitions to D’s disability as modelled, it becomes clear that:

a) D’s Impairment or impairments exist at levels 1 to 5 of the model, at the level of psychological and anatomical structure (the damaged areas of the brain) or function (the loss of functioning of those areas). D’s impairment, therefore, is a ‘hidden’ impairment (ie: it is not externally apparent unless and until it results in a disability).

b) D’s Disability or disabilities exist at levels 6 to 7 of the model. His loss of ability to perform visual and behavioural and intellectual activities within the range considered normal for a human being of his age is determinative. With specific reference to D’s behaviour, Bickenbach, para 27 above, is directly on point when he comments that impairments that cause limitations in how a person acts or behaves create a ‘disability’. D’s loss of adaptive behavioural ability, along with his loss of visual and intellectual disability, constitutes his ‘disability’.

c) D’s Handicap arises as a result of the interaction between D’s disability and a social / environmental context, like a school. The barriers to participation, attitudes, and discriminatory conduct alleged in these proceedings constitute D’s handicaps. These operate in relation to his disability to prevent D from fulfilling a role that is considered normal for his age, that role being a student at the local High School 

32. This discussion of ‘handicap’ is relevant to the next section of these submissions, which considers the construction of the DDA’s definition of ‘disability’. For this next section, we submit that it is important to consider that, in the case of ‘hidden impairment’ (eg: mental illness or physiological impairment with no obvious physical manifestation, such as a heart condition), disability discrimination law has no real utility unless and until the hidden impairment becomes known, or the ‘disability’ which results from that hidden impairment interacts with the outside world in a manner detrimental to that person. 
33. In effect, we submit that the definition of ‘disability’ in the DDA encompasses the concepts described as ‘impairment’ and ‘disability’ by the ICIDH, while the ‘prohibition of disability discrimination – in…areas’ (see Part 2 and Part 2, Division 2 headings) described in the DDA encompasses the concept described as ‘handicap’ by the ICIDH. Any definition of ‘disability’ which fails to incorporate both impairment and disability ultimately undermines the utility of the discrimination prohibition in the case of hidden impairment. In the present case, all of D’s impairments are ‘hidden’. In order for a person with a hidden impairment to be protected by discrimination legislation, the legislation must provide protection at those times and in those environments where the hidden impairment becomes manifest through disability and handicap (ie: when a loss of activity occurs). 
C.
‘Disability’ in s 4(1) of the DDA

34. In this section, we provide background to the drafting of the definition of ‘disability’ to explain how the definition locates and incorporates the ICIDH terminology of disability and impairment. It is submitted that the interpretation of ‘disability’ should be consistent with the purpose and intent of the DDA.

35. Section 4(1) of the DDA defines ‘disability’ as:

(a)
total or partial loss of the person’s bodily or mental functions; or

(b)
total or partial loss of a part of the body; or

(c)
the presence in the body of organisms causing disease or illness; or

(d)
the presence in the body of organisms capable of causing disease or illness; or

(e)
the malfunction, malformation or disfigurement of a part of the person’s body; or

(f)
a disorder or malfunction that results in the person learning differently from a person without the disorder or malfunction; or

(g)
a disorder, illness or disease that affects a person’s thought processes, perception of reality, emotions or judgement or that results in disturbed behaviour;

and includes a disability that:

(h)
presently exists; or

(i)
previously existed but no longer exists; or

(j)
may exist in the future; or.

(k)
is imputed to a person.

36. The key concepts of disability and impairment, as understood through the ICIDH, have been incorporated within this definition. The process by which these concepts have been ‘conflated’ within the definition is explained by the Australian Institute of Health and Welfare (AIHW) in The Definition of Disability in Australia (Madden, R and Hogan, T, 1997), p. 66 <http://www.aihw.gov.au/publications/dis/ddb21/4_def.doc>:
‘‘Disability’ is … sometimes used in a shorthand allusion to both impairment and disability. Most of the Australian disability-specific legislation follows the [Commonwealth State Disability Agreement] in referring to something like ‘people with a disability that is attributable to an intellectual, psychiatric, sensory or physical impairment or combination of such impairments’.

37. Shortly before drafting the DDA, the Commonwealth faced a similar definitional challenge in the Human Rights and Equal Opportunity Commission Regulations (‘the Regulations’), which commenced on 1 January 1990 and are still in force. 

38. The Regulations distinguish between discrimination on the ground of ‘impairment’, discrimination on the ground of ‘mental, intellectual or psychiatric disability’, and discrimination on the ground of ‘physical disability’.

39. We do not set out the relevant provision of the Regulations in full. It is sufficient to note that sub-paragraphs (a) to (e) of the DDA’s definition of ‘disability’ are in very similar terms to the sub-paragraphs found within the definition of ‘impairment’ at Regulation 3, sub-regulations (a) to (e).

40. When examining the definition progression from the Regulations to the DDA, it appears that, in the DDA, ‘disability’ becomes the unifying concept that brings together what were previously identified in the Regulations as ‘impairments’, and the ‘new’ provisions at sub-paragraphs (f) and (g) of the DDA’s definition. The broad and inclusive focus on functioning and activities within sub-paragraphs (f) and (g) suggests that those provisions were included to expressly take the place of the phrase ‘mental, intellectual or psychiatric disability’, due to concerns expressed during public consultation on the DDA, in particular that people should not ‘fall through the gaps’ between disability labels. (see paras 44-46 below).

41. For these reasons, we submit that sub-paragraphs (f) and (g) should be interpreted to be broader in coverage than the phrase ‘mental, intellectual or psychiatric disability’. The progression from the Regulations to the DDA implies an intention on the part of the DDA’s drafters to create a broader definition by incorporating both impairment and disability in the DDA. 

42. In 1997, the AIHW undertook a detailed examination of the state of definitions of disability and related concepts in Australia in The Definition of Disability in Australia (see para 36 above). After comparing the DDA’s definition to other related definitions, AIHW found at p. 30:

‘The Act’s definition is geared to including as many people as possible within its operation, and is wider in scope than definitions which focus on establishing and possibly limiting rights to support services. This definition uses an unstructured mixture of the ICIDH and the International Classification of Diseases ideas, in order to cast its net wide in the existing field of disability and related conditions.’ (emphasis added) 

43. The AIHW is Australia’s only WHO Collaborating Centre on WHO Classifications, and had full conduct of Australia’s involvement in the revision of the ICIDH, and in the recent promulgation of ICIDH-2. 

44. This broad interpretation of ‘disability’ is consistent with the views expressed by the DDA’s drafters prior to and at the time of the DDA’s inception. Concerns that the definition not be overly narrow or constraining were described by the Commonwealth’s Disability Anti-Discrimination Legislation Committee (‘the Committee’) in its 1991 discussion paper, National Disability Discrimination Legislation (para 39), contained in annexure B to the Committee’s Report of the National Consultations with People with a Disability (1991), which came to form the basis of national community consultation on the development of the DDA: 

‘It is important to ensure that no-one needing protection against discrimination on the basis of disability is excluded by technical problems of definition. At the same time, it is important that the definition be as clear as possible so that all interested parties can interpret the legislation with reasonable certainty and be in a position to know what their rights and obligations are.’

45. Similarly, the Committee’s Report of the National Consultations with People with a Disability (1991), states at p.10:

‘A definition that would cover all people with disabilities was one which participants found difficult to put into words. However, participants made it clear that they wanted everyone with a disability to be covered by the definition without loopholes and without people ‘falling through the gaps…It was stated that rather than using a ‘shopping list’ of disabilities, it was preferable that the definition should be a general one to include all existing recognised disabilities as well as hidden disabilities, imputed disability, past, present and future disabilities, temporary and episodic impairment and neurological impairment or dysfunction.’

46. This inclusive approach to the definition of ‘disability’ was echoed in the second reading speech delivered by the Honourable Brian Howe, Minister for Health Housing and Community Services, on 26 May 1992 (Hansard House of Representatives, p. 2751):

‘During an extensive series of consultations about ways to address these barriers, people with disabilities, their families, advocates and service providers called upon the Government to introduce comprehensive disability discrimination legislation…

Now at the end of the United Nations Decade of Disabled Persons, I think it timely to be able to introduce legislation which will extend these principles to all walks of life. The principles need to be taken up within society as a whole so that they reach all Australians with disabilities’.
47. A constrained definition of ‘disability’ (ie: one which focuses purely on the concept of impairment, rather than incorporating impairment and disability) would not meet the aims of the DDA and would be inconsistent with the aims of its drafters. It would also produce absurd and unintended results in the case of hidden disability.

D.
Applying the Definition of ‘disability’ to D’s Disability

48. In this section we apply the definition of ‘disability’ in s 4(1)(a) to D’s disability as described in the visual model in Part A, and demonstrate that the definition is indeed broad enough to accommodate within its meanings a disability such as D’s (ie: a ‘hidden’ impairment resulting in a behavioural disability). 
49. The following from The Definition of Disability in Australia, pp. 1-2 (para 36 above) summarises a key challenge before this Court, that is, the task of reconciling a purposive and broadly beneficial view of the Act with the unenviable task of applying a few, generalised, descriptors to the complex person that is D, all the while avoiding the inappropriate ‘labelling’ of him:

‘If words are to be used in legislation and service definitions, it is important that their definitions clearly capture the essence of what is wanted or needed from that legislation or those services …Notwithstanding that, ‘the drive towards administrative definitions can be perceived as degrading. People resist ‘labels’ or being slotted into an administrative ‘box’. This process generally reduces a complex person and set of experiences to just one or two descriptors. This is a particular affront when the label summarises experiences of particular significance to the individual person—for instance the experience of disability.’
50. Sub-paragraph (a) of the DDA’s definition of ‘disability’ (‘ total or partial loss of the person’s bodily or mental functions’) when applied to the experts’ evidence regarding D’s disability, is sufficient to satisfy the DDA’s definition ‘in relation to’ D’s disability. It permits the inclusion of D’s behavioural disability within the statutory definition of ‘disability’. The focus of the provision is on the loss of ‘functions’, rather than on its causation.

51. We submit that ‘functions’, in the sense used in sub-paragraph (a), is intended to operate as a synonym for ‘activities’ or a like word. The Macquarie Dictionary (3rd ed), p. 859 defines function as ‘[to] perform a function; act; serve; operate… to carry out normal work, activity or processes’.

52. When the word ‘functions’ is seen as a synonym for normal ‘activity’, the phrase ‘total or partial loss of … functions’ can be seen to relate back to the ICIDH definition of ‘disability’, which describes ‘any restriction or lack (resulting from an impairment) of ability to perform an activity in the manner or within the range considered normal for a human being’. (emphasis added, see para 26 above).

53. In support of this construction, sub-paragraphs (b) and (e) of the DDA’s definition (‘total or partial loss of a part of the body’ and ‘the malfunction, malformation or disfigurement of a part of the person’s body’) have left sub-paragraph (a) little or no work to do at the ‘body part’, ‘body part function’ (or impairment) level. We submit that sub-paragraph (a) operates as a catch-all for all losses of ‘bodily or mental functions’ (or losses of normal activity), in short, for all ‘bodily and mental disabilities’. D’s loss of adaptive behaviour in the classroom is a loss of ‘bodily or mental functions’, and so meets the requirements of sub-paragraph (a) of the definition of ‘disability’ in the DDA.

54. Sub-paragraph (a) does not carry within its terms the causative qualifier relied upon in the Courts below to distinguish between D’s behaviour and his disability. It is submitted, therefore, that there can be no application of the ‘necessary or unnecessary manifestation of a disability test’ developed by Emmett J at AB 177 to sub-paragraph (a). Indeed, on the basis of the foregoing it is submitted that the promulgation of such a test is illogical, incapable of practical application, out of step with developments in the area of disability classification, and inconsistent with a purposive construction of the DDA. For the reasons explained above, we submit that to omit D’s loss of behavioural function from the ambit of this sub-paragraph would logically require that the same be done for D’s loss of visual and intellectual function. Such a result is obviously incorrect.

E. 
Conclusion

55. We submit that, in construing ‘disability’ in s 4(1) of the DDA, the ICIDH model of disability should be adopted in preference to the disability / symptom model. The former model would best ‘promote the purpose or object underlying the Act’ as required by s 15AA(1) of the Acts Interpretation Act:
a) The ICIDH model provides a more comprehensive and accurate description of the experience of people with disability than the disability / symptom model. 

b) Applying the disability / symptom model to the definition of ‘disability’ in the DDA could result in protection being extended to individuals who do not need it and denied to those who do need it. 

c) The disability / symptoms model is inconsistent with the structure of the DDA, which focuses on the relationship between ‘disability’ and a number of specified areas of activity or environmental interaction.

56. Based on this construction, we submit that D’s behaviour falls at least within sub-paragraph (a) of the DDA’s definition of ‘disability’.

Professor George Williams
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