PUBLIC LAW

LAWS2140 Take Home Exam

Semester I 2002

Due
 

4pm on Monday 24 June 2002
Word length:
Maximum 3,000 words (case names and citations in footnotes or text not counted)

Instructions

1. You must complete the problem in Part A and choose one of the essay questions from Part B.

2. Part A and Part B are each worth 50% of the total mark. Accordingly, it is recommended that you allocate 1,500 words to each part.

3. It does not matter what citation style you choose so long as it is consistent. If in doubt, see the Australian Guide to Legal Citation in the Library or at www.law.unimelb.edu.au/mulr/aglc.htm.

4. When handing in your paper, mark the front sheet with the total number of words, the name of your lecturer and your student number.

5. Papers may not be submitted by email.

The following cumulative penalties apply:

· 5% of your mark deducted for every 100 words (or part thereof) the exam is over the word limit; and

· 5% of your mark deducted for every day the exam was handed in after the due date.

Extensions to the due date will be granted by your lecturer only in exceptional circumstances. If you have a medical reason, appropriate evidence such as a doctor’s certificate should be provided. Any extension should be sought before the due date.

You should be aware of the University’s rules on plagiarism. You may be suspended from the University and awarded a fail mark for the course if you copy someone else’s work or do not acknowledge your indebtedness to your sources. If you are in doubt about this rule, please consult your lecturer.

PART A

In September 2002, the Commonwealth Parliament passes the Anti-Terrorism Act 2002. The Act provides:

3 Requesting warrants

The Attorney General may request a warrant from a prescribed authority for the detention of a person.

4 Warrants for detention

(1) A prescribed authority may issue a warrant under this section relating to a person if:

(a) the Attorney General has requested it; and

(b) there are reasonable grounds for believing that issuing the warrant will substantially assist the collection of intelligence that is important in relation to a terrorism offence; and

(c) the person may alert another person involved in a terrorism offence that the offence is being investigated.

(2) The warrant must:

(a) be signed by the prescribed authority who issues it; and

(b) specify the period for which the person may be detained, which must not be more than 7 days.


(3) A warrant may be issued more than once in regard to a person.

5 Prescribed authorities

(1) The Attorney General may, by writing, appoint as a prescribed authority a judge of a federal court created under Chapter III of the Constitution.

(2) The Attorney General must not appoint a person under subsection (1) unless:

(a) that person has, by writing, consented to being appointed; and

(b) the consent is in force.

6 Release of a detained person

A court may not order the release of a person detained under this Act.

7 Amendments to this Act

This Act, including this section, shall only be amended if the change is approved by a majority of Australians voting at a referendum.

You work as a lawyer in the Attorney General’s Department in Canberra and the Attorney General has asked you to advise on whether this legislation is constitutionally valid. The Attorney General is a busy woman and you have been told to present your advice clearly and concisely in a well structured format. You must identify any constitutional issues, as well as advise on the likely chance of success of any relevant constitutional argument.

The above is an hypothetical fact scenario. You must advise the Attorney General only in regard to issues that you have studied in this subject.

PART B

QUESTION ONE

What do you understand by the concept of Indigenous sovereignty? What prospects are there for making out any claim to sovereignty after the decision in the Mabo case? What are the merits or otherwise of a Treaty between Indigenous and non-Indigenous Australians?

OR
QUESTION TWO

What are up to three areas in which you think the Constitution should be changed? Or, do you think that the Constitution should remain exactly as it is?

Note: You should carefully identify the criteria and reasons as to why you reach your conclusion. You must only discuss areas or general topics covered in this course.

OR
QUESTION THREE

Select one of the judgments listed below and explain in detail why you think that the decision was wrong. You must carefully identify the criteria according to which you maintain that it is wrong.

You can choose any one (and only one) of the following judgments:

· The judgment in Republic of Fiji v Prasad TA \l "Republic of Fiji v Prasad" \s "Republic of Fiji v Prasad" \c 1  [2001] 2 LRC 743;

· The judgment of Street CJ or Kirby J in Building Construction Employees and Builders’ Labourers Federation of New South Wales v Minister for Industrial Relations (1986) 7 NSWLR 372; or

· The judgment of Barwick CJ or Murphy J in A-G (Commonwealth); Ex rel McKinlay v Commonwealth (1975) 135 CLR 1.

