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Table of Contents
About this unit 2
Unit description. 2
Teaching staff 3
Class  Times. 3
Law314 Internal Students: 3
LAW314 External Students: 4
LAW315 Second Semester 4
Required and Recommended texts. 4
Required Texts : 4
Recommended Texts: 5
Unit web pages. 5
Learning objectives. 6
Generic skills. 7
Teaching and Learning Strategy. 7
Assessment 7
A. Overview of Assessment Requirements 7
B. Detailed Assessment Requirements 8
1. Attendance Requirement 8
2. Essay Assignment (worth 40%) 8
3. Take Home Exam (worth 60%) 8
4. Submission of Written Work. 9
5. Expression, Referencing and Citation. 9
6. Work Must NOT be Late. 9
7. Extensions ONLY in Exceptional Circumstances 10
8. Grading. 10
9. Academic Rules 10
C. Relationship between Assessment and Learning Objectives 10
Plagiarism.. 10
University Policy on Grading. 11
PROGRAMME : Lectures, Seminars, Assignment and Exam.. 11
OUTLINE of Lectures and Seminars 12
Lecture 1   Monday 27 February. 12
Welcome and introduction. 12
Lecture 2   Thursday 2 March. 12
Constitutions and Constitutionalism.. 12
Seminar 1   Week beginning 27 February. 13
Introduction. 13
Lecture 3   Monday 6 March. 13
Constitutional law : the underpinning ideas : 13
Lecture 4   Thursday 9 March. 14
The Australian Constitution : how it happened. 14
Seminar 2. 14
Lecture 5   Monday 13 March. 15
The Australian Constitution : how it evolved. 15
Lecture 6   Thursday 16 March. 15
Federalism : the States and the Commonwealth. 15
Seminar 3. 16
Lecture 7   Monday 20 March. 17
States’ rights,  the 1920 Engineers’ Case and  interpretation. 17
Lecture 8   Thursday 23 March. 18
Constitutional interpretation : 18
Seminar 4. 19
Lecture 9   Monday 27 March. 19
Generally B&W  Chapter 13. 19
The Separation of Powers Doctrine: the judiciary. 19
Lecture 10   Thursday 30 March. 20
The  Separation of Powers Doctrine: the judicial power 20
Seminar 5. 21
Lecture 11   Monday 3 April 22
The Separation of Powers Doctrine: the legislative power 22
Lecture 12   Thursday 6 April 23
The  Separation of Powers Doctrine: the executive power 23
Seminar 6. 23
Lecture 13   Monday 10 April 24
Deadlocks and constitutional crises 24
Lecture 14   Thursday 13 April 25
Indigenous Australians, People, and Sovereignty. 25
Seminar 7   NOTE : no Friday tutorial this week ; Good Friday. 27
Mid-semester Break   Friday 14 April – Sunday 30 April 27
On-Campus Session (OCS)  Wednesday 26-Thursday 27 April 27
Lecture 15   Monday 1 May. 27
Interpretation, Characterization, and the Race power s. 51(xxvi) 28
Lecture 16   Thursday 4 May. 29
Immigration and Naturalization powers s. 51 (xix), s. 51(xxvii ) 29
Seminar 8. 29
Lecture 17   Monday 8 May. 30
Powers to allow entry, to expel,  to detain. 30
Lecture 18   Thursday 11 May. 32
The Defence power  s. 51 (vi), s.  61. 32
Seminar 9. 33
Lecture 19   Monday 15 May. 33
The  External Affairs power s. 51 (xxix) 33
Lecture 20   Thursday 18 May. 35
The Corporations Power s. 51 (xx) 35
Seminar 10. 36
Lecture 21   Monday 22 May. 37
Economic powers : trade and commerce s. 51 (i) 37
Lecture 22   Thursday 25 May. 38
Economic powers : tax s. 51(ii) and customs and excise S.  90. 38
Seminar 11. 40
Lecture 23   Monday 29 May. 40
Economic powers ; grants s. 96 and appropriations  ss.  81-83. 40
Lecture 24   Thursday 1 June. 41
Economic powers : freedom of trade, commerce and intercourse  s. 92. 41
Seminar 12. 42
Lecture 25   Monday 5 June. 42
Intergovernmental  immunities,  current state of the Commonwealth,  and Constitutional  Change  42
Lecture 26   Thursday 8 June. 43
Constitutional change, review of the course and discussion of the exam.. 43
Seminar 13. 43
Take Home Exam  9 June-13 June [15 June externals] 44
Exam period 14 June-30 June. 44
Mid-Year break 1 July-30 July. 44
Semester 2 begins Monday 31 July. 44
 
About this unit 
 
Unit description 
LAW314 introduces students to the basic principles of constitutional law in both theory and practice in Australia; it provides an overview of ideas of constitutionalism, the emergence of the Australian Commonwealth Constitution, the basic structures of representative and responsible government and the judiciary, and examines in some detail areas of power under the Constitution, as well as the relationship between the Commonwealth, the States and Territories. The unit places constitutional principles, doctrines and interpretation in a wider context through reference to legal and political theory and Australian history; issues which will inform the study of constitutional law in this unit include : the separation of powers, the rule of law, the sovereignty of parliament, democracy, judicial review, federalism and Commonwealth-State relations. This unit forms the grounding for introduction of second semester LAW315, which will cover express and implied rights and freedoms under the Constitution and related issues, and an introduction to Administrative Law.
Teaching staff
	Unit Convener: 
 
	Dr Margaret RLL Kelly
Room W3A 616 
Tel: (02) 9850 7060
Email: margaret.kelly@mq.edu.au 
 
	Consultation Times:*
Monday 9.00 - 11.00
Otherwise by appointment

	Lecturers/Tutors:
	Dr. Margaret Kelly
Room W3A 616
Tel: (02) 9850 7060
Email: margaret.kelly@mq.edu.au
	Monday 9.00 – 10.00
Otherwise by appointment

	 
	Dr Aleardo Zanghellini 
Room W3A 
Tel: (02) 9850 7863
Email: aleardo.zanghellini@law.mq.edu.au  
 
	Monday 1.00-2.00
Otherwise by appointment

	 
	Francesca Dominello
Room W3A 514
Tel: (02) 9850 7094
Email: francesca.dominello@law.mq.edu.au
	Details to be advised

	 
	Nicola McGarrity
Details to be advised
 
	Details to be advised


You should consult the Lecturer and Tutors about matters specific to the content, presentation and organisation of materials in their classes.
Class  Times
Law314 Internal Students:
2 x 1 hour lectures 
Lecture 1          Monday 2.00-3.00 pm             Price Lecture Theatre W5A
Lecture 2          Thursday 2.00-3.00 pm            Price Lecture Theatre W5A
Lectures are available electronically using a system called iLecture. iLectures are digital recordings of lectures which are transmitted over the Web. iLectures are accessed via a link on the WebCT LAW314 website.
1 x 2 hour seminars
Note : Seminars 3 and 5 have been reserved for Dr Iain Stewart’s stream of LAW314. Dr Stewart’s stream is to be conducted through 2 2 hour seminars each week, and that stream is not part of the LAW314 mainstream, convened by Dr Kelly.
1. Mon 11-1
7. Mon 11-1
6. Mon 4-6]
2. Tues 9-11
3. [Tues 2-4 This time is allocated to the Stewart stream]
4. Thurs 11-1
5. [Fri 11-1 This time is allocated to the Stewart stream]
9. Fri 11-1
8. Fri 2-4
10. Fri 2-4 [This time is on hold pending sufficient numbers in the 314 mainstream]
Note: Students who do not attend at least 80% of the scheduled seminar classes will not be eligible to pass the unit. If a student is unable to attend a seminar for a reason acceptable to the Unit Convener, the 80% threshold will not include that seminar.
You will be allocated a specific seminar group. If you need to change seminar groups  you must visit Student Enquiries on the ground floor of the Lincoln Building, to apply for a Change of Program. Before classes commence, be sure to check your timetable to see if there have been any last-minute changes of venue. 
LAW314 External Students:
External students will receive the recording of the lectures through COE, together with a letter from the Convenor and any other relevant material made available to internal students. The lectures will also be available through the iLecture format on the LAW314 WebCT site. The Lecture Notes and Overheads, together with other relevant material, will also be available through that site : it is extremely important that external; students consult the WebCT site regularly.
External student are also required to attend the On Campus Session (OCS).The dates for the OCS in 2006 are :
          Wednesday 26 and Thursday 27 April 2006.
External students are required to attend both days of the on-campus session. You will need to sign the attendance register between 8.30 and 8.50am at the COE Front Office X5B Level 1 on . Information about the venue will be available when you sign on. Any difficulties concerning attendance at both days must be brought to the attention of the Convenor in advance of the OCS. 
LAW315 Second Semester
For your advance information classes for LAW315, Constitutional Law and Administration II, have been tentatively scheduled for the following times:
            1 two hour Lecture       Tuesday, 1-3 pm
            1 two hour Seminar      Monday, 9-11
                                                Monday, 9-11
                                                Monday, 11-1
                                                [Tuesday, 9-11 Stewart stream]
                                                Tuesday, 9-11
                                                Thursday, 11-1
                                                Friday, 9-11
                                                Friday, 11-1
                                                [Friday, 3-5 Stewart stream]
 
Required and Recommended texts
Required Texts :
Tony Blackshield and George Williams, Australian Constitutional Law and Theory (4th edn, Federation Press, 2006). Updates to the book may become available on the Federation Press web-site at http://www.federationpress.com.au/Books/Blackshield.htm  You will be directed to any relevant updates as they might occur. In addition to the textbook, students are required to buy a copy of the Constitution itself. 
Copies of these texts will be available from the Co-op Bookstore.
Students are required to cite in accordance with the Australian Guide to Legal Citation (2nd ed, 2002) which may either be bought from or ordered through the Co-op Bookshop, or accessed for viewing through http://mulr.law.unimelb.edu.au/PDFs/aglc_dl.pdf 
Recommended Texts:
There are a number of texts providing a general coverage of constitutional law in Australia. Each of these may be of some assistance in clarifying the principles of constitutional law covered in the Unit. However, each represents the particular interests and concerns of the authors. Given that LAW314 is an introductory Unit you will only be expected to be familiar with the perspectives provided in the set text, and in lectures and seminars. 
· Leslie Zines, The High Court and the Constitution, (4th edn, 1997)
· Joseph and Castan, Federal Constitutional Law – A Contemporary View (2001).
· Hanks Keyzer and Clarke, Australian Constitutional Law:  Materials and Commentary (7th edn, 2004).
· Winterton, Lee, Glass and Thomson, Australian Federal Constitutional Law:  Commentary and Materials (1999)
· Booker, Glass and Watt, Federal Constitutional Law – An Introduction (1998)
· Aitken and Orr, Sawer’s The Australian Constitution, (3rd edn, 2002).
· G A Moens and J Trone, (eds), Lumb & Moens' The Constitution of the Commonwealth of Australia Annotated, (6th edn, 2001)
· Suri Ratnapala, Australian Constitutional Law: Foundations and Theory (2002) 
· Anne Twomey, The Constitution of New South Wales, (2004)
Some recent compendiums of articles may be useful reference:
· Robert French, Geoffrey Lindell and Cheryl Saunders (eds), Reflections on the Australian Constitution, (2003)
· Geoffrey Lindell and Bob Bennett (eds), Parliament - The Vision in Hindsight (2001)
· Cheryl Saunders (ed), Courts of Final Jurisdiction : The Mason Court in Australia (1996)
· Geoffrey Lindell (ed), Future Directions in Australian Constitutional Law : Essays in honour of Professor Leslie Zines (1994)
A copy of each text will be held in reserve in the Library for LAW314 students.
Unit web pages
There are 2 websites for the unit. http://www.law.mq.edu.au/Units/LAW314 is a public site. This site is available generally on the web to all persons. It does not contain any confidential information, nor any information of any kind concerning students personally.  Anyone may access this site.
 The other site is absolutely private to the University—the WebCT On-line site is accessible through http://online.mq.edu.au/public/LAW314 . For this latter site (which is also accessible through student-online—http://www.student.mq.edu.au/—you will need to click on the login button, and enter your user ID (usually that ID given to you by the University for library purposes) and your password (ditto)to gain access. You should already be familiar with the use of these IDs and passwords; if you have any difficulty, please contact 
IT Help 
Library, Level 1 
Email: ithelp@mq.edu.au 
or via the Just Ask form at http://www.lib.mq.edu.au/justask/ 
ICQ#: 32801246 
Web: http://www.lib.mq.edu.au/general/ithelp/ 
Phone: (02) 9850 HELP, (02) 9850 4357 (in Sydney) or 1 800 063 191 (outside Sydney)
It is extremely important that each student regularly look at the WebCT online pages. This site contains a Discussion Board, on which will be posted regularly messages of things of both administrative importance, and of developments in the law, and of when Lecture Notes or anything else of significance have been posted. This site will also contain the iLectures, suggested additional reading, texts of lecture notes, the current legislation, the Study Guide, and in due course the On Campus Session (OCS) programme, the Assignment, the Exam and the Results, as well as other matters which might be of interest. 
Importantly, the Discussion Board is also a vehicle for you to post your own concerns and interests, and to communicate and debate with one another, or to send messages to the Convenor or tutors—be aware, however, that messages posted on this board are open to all LAW404 students, and the appropriate etiquette procedures should be adhered to [here see Netiquette at http://online.mq.edu.au/docs/neti.html , and Quick Guides (for use of the Discussion Board) at http://online.mq.edu.au/docs/qgdisc.html; and see also http://online.mq.edu.au/uw/rules.html]. These aides to understanding use of the Discussion Board, amongst other things, may be found by passing the mouse over the headings [e.g., ‘Accessing Materials’, ‘Using WebCT’ etc) at the top of the Log In page, and then clicking on the appropriately highlighted topic which will appear as your mouse passes over it (e.g., passing your mouse over ‘Using WebCT’ will then automatically generate a new menu of ‘Technical Information, Quick Guides, and Privacy Information.’ If you then place your mouse on, say, ‘Quick Guides,’ a new menu will appear — ‘Nettiquette, Discussions, Mail, Calendar, Assignments, Take Notes’.]                                                   
These are general statements which are built in to the US-generated WebCT programme, and as to Assignments and any additional materials, for example, you should be guided only by what is in this Study Guide—assignments may not be submitted electronically through WebCT. Nevertheless, these documents do contain useful information particularly about the use of the Discussion Board, and the kind of behaviour that is expected in its use.
Only this Study Guide as set out in this text, the ‘Nettiquette’ procedures, and the MqU Rules concerning IT Policies and Guidelines [see http://online.mq.edu.au/uw/rules.html referred to above], and any modifications the Convenor may make to the WebCT online site which is notified to you via the Discussion Board, constitute the authorized body of knowledge for  negotiation of the WebCT site for LAW314 in 2006.
Should you wish to consult the Convenor privately, please contact her through the means detailed under Teaching Staff above.
Learning objectives
 At the end of the semester, students should have developed an understanding of:
          Key concepts governing the principles of constitutional law, including: the separation of powers, the rule of law, and representative and responsible government; 
          The character of the institutions of government in Australia, and the relationship between them; 
          The structure, content and interpretation of the Commonwealth Constitution and the Constitution of the State of NSW; 
          The relationship between International, Commonwealth, and State law; 
          The interpretation of key areas of the legislative power of the Commonwealth Parliament; 
          The process of law making and Constitutional change. 
Students will be required to demonstrate their understanding by :
          Considering key constitutional moments in the history of the Australian nation; 
          Solving hypothetical issues that require interpretation of the Commonwealth Constitution; 
          Participating in class discussion; 
          Writing a research essay on set questions requiring analysis of constitutional issues; 
          Completing a final examination on all aspects of material covered in the unit. 
Generic skills
In addition to the discipline-based learning objectives, all academic programs at Macquarie seek to develop students’ generic skills in a range of areas.  LAW314 aims to develop students’ skills in the following: 
          Focussed reading of texts – case law, statutes, and books
          Clear expression, both written and oral
          Conceptual thinking       
          Analysis and criticism
          Historical, political, and social contextualisation
          Understanding and applying the law 
Teaching and Learning Strategy 
Lectures will be used to give an overview of topics covered in more depth in the textbook. A detailed outline of each lecture is set down in this Study Guide, together with specific readings from the set text, and occasionally, other material [see OUTLINE of Lectures and Seminars below.] Students will gain the greatest benefit from lectures if they have read the set readings for each lecture, as the Lecturer will assume that students have a basic acquaintance with the issues as itemized in the Study Guide. 
Seminars will be used to expand on particular principles and ideas, and to provide an opportunity for students to test their knowledge and analytical understanding of the constitutional law issues through participation in class discussion and problem-solving. Each seminar has set questions and/or problems, and refers to topics covered in the lectures in the preceding week; these question and problems are set down in detail in the Study Guide below [see OUTLINE of Lectures and Seminars below.] Students will be expected to have read the readings and considered the questions prior to attendance at the relevant seminar. Students are encouraged to exercise an inquiring and critical faculty in their analysis of the matters raised in the Seminars. The On-Campus Session programme    will parallel closely the Seminar programme.
The written assignment and the take home exam will focus on the issues raised in lectures and seminars, and provide students with an opportunity to demonstrate their knowledge and understanding of the unit material, and their capacity for critical analysis. 
 
Assessment
The assessment in the course is designed to be both evaluative and instructive.  It also forms a core part of the teaching and learning strategy.
 
A. Overview of Assessment Requirements
	INTERNAL
	EXTERNAL

	Assignment: Essay on a topic from a set list.
Issue date: Thursday 13 April 2006. 
Due date: C.o.b. Monday 1 May 2006
Word Length: 2000 words
Value: 40%
	Assignment: Essay on a topic from a set list.
Issue date: Thursday 13 April 2006. 
Due date: C.o.b. Wednesday 3 May 2006
Word Length: 2000 words
Value: 40%.

	Take-home examination : Take home exam with one essay and one problem question from a set list on material covered throughout the unit.
Issue date: Friday 9 June 2006
Due date: C.o.b. Tuesday 13 June 2006 
Word Length: Each question is 1500-2000 words
Value: Total : 60%; each question is worth 30%
	Take-home examination : Take home exam with one essay and one problem question from a set list on material covered throughout the unit.
Issue date: Friday 9 June 2006 
Due date: C.o.b Thursday 15 June 2006
Word Length: Each question is 1500-2000 words
Value: Total : 60%; each question is worth 30%

	Class Participation :
Value: Attendance at 80% tutorials required.
	Class Participation :
Not Applicable.

	On Campus Session :
Not applicable
	On Campus Session :
26-27 April
Value : Compulsory


 
B. Detailed Assessment Requirements
1. Attendance Requirement
Internal students are required to attend a minimum of 80% of Seminars.  Students who do not attend at least 80% of the scheduled Seminars will not be eligible to pass the unit unless some alternative arrangement has been discussed with the Unit Convener. A roll will be kept for each Seminar group. 
External students are required to attend both days of the On-Campus Session (OCS).  Students who do not attend both days of the on-campus session will not be eligible to pass the unit unless some alternative arrangement has been negotiated in advance of the OCS with the Unit Convener. In the case of an emergency on the dates on the OCS, the Convenor must be contacted immediately.  
The attendance requirement ensures students reflect on the unit material in a joint learning environment. For this reason also, even though lectures are recorded, it is suggested that internal students make an effort to attend the Lectures in the Lecture theatre.
2. Essay Assignment (worth 40%)
Topics and detailed instructions for the assignment will be posted on the unit website and dispatched to external students so as to arrive on Thursday 13 April 2006, the issue date. Copies of the assignment will also be available for all students from the Convenor’s and tutors’ offices on that morning.
The Assignment will provide students with an opportunity to consider aspects of the course covered before the mid-Semester break in greater depth. Students are expected to engage in their own analysis and criticism as invited by the topic, as well as drawing upon research of others’ work in published articles, with proper accreditation and citation. The assignment will provide an opportunity for students to use research skills developed in earlier years of the degree and to apply analytical skills specifically tailored to constitutional and administrative law questions. 
3. Take Home Exam (worth 60%)
The take home examination will test students’ understanding of the concepts and principles studied throughout the unit. The exam will cover the entire semester’s work. It provides the motivation to revise, and also provides the opportunity for students to demonstrate their analytical skills and understanding of the issues, principles, and problems with which Constitutional law deals. Students will be required to answer one essay question and one problem question—problem-solving skills will have been assisted by the problems set in the Seminars and the OCS. The final lecture will provide more detail on the exam. In addition, internal students will have a revision seminar in the final week of classes. Extra problem questions and answers will be posted to external students to assist in exam preparation. The Take Home exam will be posted on the website, and sent to external students so as to arrive on Friday, 9 June 2006, the issue date; internal students may pick up a copy of the exam from outside the Convenor’s and tutors’ offices.
4. Submission of Written Work
External Students should place their written assignments and the Take-home exam in the folders supplied by the Centre for Open Education (COE) and deliver it to COE or post it in time for it to arrive by close of business on the due date. Please write your tutor's name (the name of your tutor for the OCS) in the space provided on the folder. Marked assignments will be returned to you by mail through COE. Your work must be received by COE by close of business on the specified due date. You may of course take your work directly to COE should you live in Sydney. There will be no extensions granted, other than in the most exceptional circumstances [see Extensions below].
Internal Students should place their assignments in the unit box outside room 341, W3A, by 5.00 pm on the due date. Cover sheets are available at the office [W3A 341] and in the Student Common Room, and a sample is attached to this Study Guide, on which you should fill in all the required details. Marked assignments will be returned in the tutorials, and for those not in attendance will be available through the same office. There will be no extensions granted, other than in the most exceptional circumstances [see Extensions, below]. The marked take home exams will be available through the office where you submit your work (W3A 341) after the exam period.
All students : All assignments must be typed, using a 12 point font, and students must keep a copy of all work submitted; students should indicate the number of words contained in each piece of written work (excluding footnotes and bibliography). Please note that word limits are not optional. The markers will stop reading when the word limit is reached.
If you are having problems with your essays or with understanding the work you should not hesitate to make an appointment to see or to contact your tutor or the Convenor. 
5. Expression, Referencing and Citation
All written work must be written clearly, with good grammar, correct word usage, and lack of spelling errors. Poor or bad expression will be penalised, as the study of law is one in which clear expression, and the meaning of words is of the highest importance. All written work must be properly referenced and conform to standard stylistic conventions. All cases have to be properly cited. You must consult Australian Guide to Legal Citation, for the relevant conventions and rules. A copy is available for reading at http://mulr.law.unimelb.edu.au/PDFs/aglc_dl.pdf ; or you may purchase a copy through the Co-op Bookstore.
6. Work Must NOT be Late
All written work must be submitted by the due date. 
Internal Students must be place their assignments in the box marked ‘LAW314 Constitutional Law and Administration’ outside room W3A 341 by 5 pm on the due date. Any work placed in the box after 5 pm will be taken as received the following day. 
As far as External Students are concerned, the work must be posted in time to arrive at COE by the due date. Assignments cannot be accepted by fax.. 
Assignments received after the due date for which an extension has not be granted will not be marked. Students failing to submit the assignment by the due date will receive a mark of ‘0%’ for the assignment.
7. Extensions ONLY in Exceptional Circumstances
Students may seek an extension  for the Assignment or the Take home exam in the following circumstances.
Internal students will be required to submit to the Convenor through their tutor a request on the green form available outside the essay collection room  [W3A 341] as well as supportive documentary evidence (e.g. a medical certificate). In urgent circumstances, an email with supporting faxed material may be adequate.
External students must submit a request in writing to the Convenor supported by appropriate documentary material. In urgent circumstances, an email with supporting faxed material may be adequate.
Students must seek an extension as soon as they are aware of the need for extra time. Extensions will not be granted after the due date for the relevant assessment has passed. Applications for an extension must be accompanied by appropriate evidence (e.g. a medical certificate). Sickness or incapacitation for only part of the period allocated for the completion of the assignment will not normally be grounds for an extension. In any case, extensions will be provided only in exceptional circumstances.
8. Grading
All work subject to grading will be marked on the following scale:
High Distinction: 85% and above
Distinction: 75% and above
Credit: 65%-74%
Pass: 50%-64% 
Conceded Pass: 45%-49%
F: 45% and below
9. Academic Rules
A copy of the relevant aspects of the Academic Rules (relating to the requirement for completion of units, and unavoidable disruption) are available on the University website.
C. Relationship between Assessment and Learning Objectives
The Assignment will provide students with an opportunity to think critically about aspects of the course studied prior to the mid-semester break, particularly underlying principles and theories and their application to constitutional law, and by the Courts.  It will also provide the opportunity to develop  research and analytical skills.  The word limit for the assignment requires students to be concise.
The Take-home Examination will test students’ understanding of the concepts, principles and approaches studied throughout the unit. It provides the opportunity to revise the entire semester’s work and gain an understanding of the unit as a whole.  Again, the word limit for the exam will require you to be focussed and concise. In addition to essay style questions, the exam will test students’ capacity to understand the issues and the law, and to apply the law to a given set of facts, using skills  developed in the seminar program and on-campus sessions.
Plagiarism
The University defines plagiarism in its rules:  “Plagiarism involves using the work of another person and presenting it as one’s own.” Plagiarism is a serious breach of the University's rules and carries significant penalties.  You must read the University’s policies and procedures on plagiarism.  These can be found in the Handbook of Undergraduate Studies or on the web at: http://www.student.mq.edu.au/plagiarism/. 
The policies and procedures explain what plagiarism is, how to avoid it, the procedures that will be taken in cases of suspected plagiarism, and the penalties if you are found guilty.  Penalties may include a deduction of marks, failure in the unit, and/or referral to the University Discipline Committee.
University Policy on Grading
The University requires all Divisions to adhere to a policy relating to the distribution of grades across high distinction, distinction, credit and pass grades.  This means that on occasion a student's raw mark for a unit (i.e., the total of their marks for each assessment item) may not be the same as that which they receive on their transcript.  This is because the total raw mark may be scaled up or down so that the grades of all students in each unit sit within the distribution bands set down by the University. Scaling is performed at the end of the semester, not on the marks received for individual assignments, but on the sum total of marks received on all assessment items. The policy does not require that any number of students are to be failed in any unit. Subject to the foregoing, all work subject to grading will be marked on the basis of the grades outlined above.
PROGRAMME : Lectures, Seminars, Assignment and Exam
For internal students the programme consists of 2 one-hour Lecture and 1 two-hour Seminar per week. The lecture will be held in Price Lecture Theatre, every Monday and Thursday from 2-3 pm. Attendance is essential in order to understand the basic themes of the course and as a prerequisite to the discussion of more detailed issues in Seminars. Details of the material to b read by students for each lecture is set out in the programme below. 
The Seminars will be held according to the schedule outlined above [see Law314 Internal Students: above]. Attendance at 80% of the seminars is a requirement to pass this unit, therefore such attendance is a necessity. Each seminar covers issues which were raised in the preceding week’s Lecture; for each seminar, the reading for the preceding week’s lecture must be done in order to answer the questions or problems posed. The programme below sets out questions for each seminar. There will be one major problem-solving exercise, which will be sent out in due course [Seminars 10 and 11]. Students must bring their copies of The Constitution and of Blackshield and Williams to all Seminars.
While the venues for the lecture and the seminars are set out in the Study Guide under ‘Times: Law314 Internal Students:’ above, you must check your timetable to see that there has not been any last-minute change of venue.
External students will be sent the tapes of the lectures (which will also be available online) and should keep pace with the weekly programme. The On-Campus Session on 26 and 27 April will provide a condensed version of the seminar programme.
Students MUST READ THE SET READINGS. This is imperative to enable you to follow the lectures, to gain an understanding of the issues discussed in the course, and to facilitate class discussion. If you have not read the set readings, it will be difficult if not impossible for you to answer the questions posed in the Seminars or at the OCS.
The course has been structured so that in the weeks before the mid-semester break, general principles and underlying concepts are examined, together with the structure of governance as set down in the Constitution and as interpreted by the High Court, together with basic precepts of interpretation, in order to give a general overview of the Australian Constitution and the law as a whole, and its historical, political, and philosophical context. After the mid-semester break, specific heads of Commonwealth legislative power are examined, together with characterization. In turn, these lectures concentrate initially on areas which might be said to be ‘national’ in character, as pertaining to the Australian nation, and then upon economic areas of power, which again has particular ramifications for Australia as a modern economic entity. The course concludes with an overview, revisiting the desirability of or the necessity for Constitutional change, and the possibilities for effecting such. Second semester [LAW315], will continue with an examination of express and implied rights and freedoms in the Constitution, and in that context Constitutional change will also be discussed;  a basic introduction to administrative law will complete second semester.
For each lecture, a series of points with the required reading in Blackshield and Williams (B&W ), and sometimes extracts from articles [which will be placed on WebCT] has been specified. Students must read these nominated pages; students may read more widely should they choose. Each lecture will be structured around the issues highlighted in the Study Guide below. Each seminar will deal with issues raised in the Lectures for the preceding week. A series of questions or issues has been posed for each Seminar. The required reading for each Seminar is the reading for the Lectures in the preceding week, and any other matter that might be referred to in the Seminar study Guide.
External students are advised to attempt to keep up with the Seminar programme; an abbreviated version of the seminar programme, including problem-solving, will be considered at the On Campus Session.
OUTLINE of Lectures and Seminars
ALL Classes begin Monday 27 February 
Lecture 1     Monday 27 February 
Welcome and introduction
          Welcome to students and introduction of tutors. 
–         The methodology and substance of the course outlined. 
–         The aims of the course outlined. 
–         The assessment programme and what is expected of students outlined. 
          What is ‘constitutional law’? 
          A brief outline of the Australian Constitution
          Preliminary discussion of the meaning of  ‘Constitution’ and ‘constitutionalism.’
Reading : B&W 1-4. The Constitution. [All students are expected to have read The Constitution through from beginning to end by the beginning of Week 3, i.e. by Monday 13 March]
Lecture 2     Thursday 2 March
Constitutions and Constitutionalism
What is a constitution – what does it do?
Where does it originate?
          The people?
–         US declaration of Independence and Preamble to US Constitution [on web]
–         The Preamble to the Australian Constitution [see Constitution, set text]
–         The UK experience and consequences [English common law, reception of English statutes- and  B&W chapter 3 for English background] ]
          Judges?
–         Common law
–         Marbury v Madison [1803 US, B&W  23-26]
          Powerful persons?
–         Monarchs? Politicians? Military dictators?
          Theorists?
–         Harrington [on web separation of power]
–         Hobbes [B&W 38-40]
–         Locke [B&W 41-42]
–         Montesquieu [B&W  19-21]
–         Kelsen [B&W 5-8]
–         Foucault [B&W 8-9]
          Religion?
–         Theocratic states; secular states [B&W 59]
–         Separation of church and state
The ideas of ‘sovereignty’ [what is it? Of people? of parliament? of states?]  and the ‘State’ [B&W 9-10, c.f. Hobbes, Locke, Foucault above; also [B&W 100-106]
Constitutionalism; ideas of ‘rule of law,’ ‘separation of powers.’
 
Seminar 1  Week beginning 27 February
Introduction
ALL tutorial groups meet in Week 1 for Seminar 1.
Students must bring their copies of The Constitution and of Blackshield and Williams to all Seminars.
Introduction of students and tutors.
Outline of course; outline of assessment; any questions answered.
Questions :
            (a) what is a constitution?
            (b) what is the purpose of a constitution?
            (c) how do constitutions come about?
            (d) what is constitutional law?
            (e) what are the most important components of a Constitution?
            (f) Does a Constitution need to be written down? If so why? If not, why not?
Exercise :  Students to divide into 4 groups, each group to devise a basic outline for government of a group or groups of people 
            Group 1 devoutly religious people of the one religion (but may have sects within it)
            Group 2 a warlike people
            Group 3 non-religious, hedonistic market-oriented people
            Group 4 lots of different types, religions and cultures/groups of people living in the one island territory
Groups to report on their constitutions and why they were formed in the way they were; discussion of any differences between them or things in common. 
Isolation of what are the most important components of a Constitution.
 
Lecture 3     Monday 6 March
Constitutional law : the underpinning ideas :
          Framework for a society [constitutional]
–         Liberty, liberalism and individualism [B&W 35-38]; majoritarianism; pluralism [B&W 46-49]; communitarianism [B&W 53-55]; rights
          Law
–         What law? ‘rule of law’? [B&W 107-110, Dicey and Jennings; also extracts from Dicey on the web] Judges’ law? –common law? 
–         Parliament’s law - legislation? What is ‘parliament’? 
         idea of ‘the sovereignty of parliament’ – Dicey, Jennings, Allan and Goldsworthy [B&W 100-106]
–         Prerogative? Executive law-making
–         International law? Relevance of international legal norms? treaties?
          What is constitutional law : situation in Australia [Marquet : extract on web]
          ‘separation of powers’ : Harrington [on web], Montesquieu, the US and Westminster systems[B&W  19-21]
–         The executive, the legislature and the judiciary : is any supreme?
         Judicial review : Marbury v Madison [B&W 23-26]; Constitution s. 75; c.f. MRLL Kelly, ‘Marbury v Madison : An Analysis,’ High Court Quarterly Review, Vol. 1, No. 2, 58-141, extracts on web]
         extracts from TRS Allan and Paul Craig [on web ; c.f. B&W 112-121]
          Constitutional conventions : what are they? Are they  ‘law’? [B&W 122-126; e.g. s. 53-55 Constitution]
Constitutionalism :
          The application of the above; note the effect of theories [positivists, and natural lawyers] on the possible different understandings of constitutionalism
          Constitutional monarchy
Lecture 4     Thursday 9 March
The Australian Constitution : how it happened
          Colonies : establishment and self-government  [B&W 127-129 Holt CJ, Anonymous and Blackstone]
–         The imperial legislation 
–         The reception of English law
         English common law : [B&W 134-139]
         English statute law [B&W 141-142]
          Colonial legislative power : SA and Boothby J and the Colonial Laws Validity Act and repugnancy [B&W 145-147]
          Federation
–         Early attempts [Federal Council of Australasia]
–         The catalysts for federation [background material on web]
         Defence
         Economic union [customs duties ‘the lion in the path’; free trade versus protectionist ideologies in differing colonies]
–         The 1890 Conventions
–         The referenda, and the endorsement of the 1900 Bill [B&W 147-151]
          The Commonwealth of Australian Constitution Act and proclamation : the first governor-General, the first government, the first election [background material on web]
–         The Privy Council fiasco
Seminar 2
Students are expected to have read The Constitution from beginning to end by the beginning of next week.
Readings: as for Lectures 1 and 2
General Questions: 
          What is ‘constitutionalism’
          What is ‘sovereignty’? and who has it and why?
          What is a ‘State’
          What is a ‘nation State’
          What is a ‘theocratic state’?
          What is the relationship between ‘the people,’ the ‘State,’ and ‘sovereignty’?
          What is a Republic? What is a monarchy? What is a democracy?
–         Are these forms of government mutually exclusive?
          Who makes constitutions?
Questions : Constitutions and the law:
          what is the interrelationship between law and constitutions?
          who makes the law?
          who makes ‘constitutional law’? 
          why are constitutions important?
          what do you think the following concepts mean? (or ought to mean)—
–         ‘the sovereignty of parliament’ 
–         ‘the rule of law’ 
–         ‘the separation of powers’
Exercise :
The Groups 1-4 from Seminar 1 to reassemble and to discuss and report on how their constitutions as devised for that seminar reflect these 3 (and any other) concepts.
Lecture 5     Monday 13 March
Students are expected to have read The Constitution from beginning to end by today.
The Australian Constitution : how it evolved
          Background reading for information only : MRLL Kelly, Major Constitutional Moments in Time [on webct]
          Was the Commonwealth a ‘colony’? [B&W 153-155; see also MRLL Kelly, ‘The Queen of the Commonwealth of Australia’, Australasian Parliamentary Review, Volume 16, No. 1, Autumn 2001, Centenary of Federation edition, 150-175, extracts on web]
–         The Court’s position
–         Government’s positions
–         People’s positions
          The nature of ‘The States’
–         Constitution ss. 106-109
         State Constitutions
–         Covering Clauses 3, 6
          WWI, the 1926 Imperial Conference, WWII, and the Statute of Westminster  [B&W155-157]
–         The States:
         Extraterritoriality [B&W 157, 159-160]
         Plenary power [B&W 160-161, 478-485 {peace welfare and good government}]
         Repugnancy [B&W 162-167]
–         Commonwealth independence
         B&W 162-171 [Note Murphy J in Bistricic v Rokov, Sue v Hill, and see also Kelly, ‘Queen…’ above, extracts on web]
          Abolition of appeals to the Privy Council [1968, Gorton Coalition government, 1975 Whitlam  Labor government] B&W 598-601.
          The Australia Acts 1986 [B&W 168-173]
          Popular sovereignty [B&W 173-177]
–         Note Mason CJ in Australian Capital Television v Commonwealth 1992, in B&W  1297-1298] 
          Federalism :
–         A compact between ‘states’? powers ‘reserved’ to states? Nature of federalism 
Lecture 6     Thursday 16 March
Federalism : the States and the Commonwealth 
[B&W Chapter 6]
          Definitions of ‘State’ and ‘Commonwealth’
          The people of the colonies agreed to unite in a federal Commonwealth [B&W 241-242]
–         ‘People’ and electors 
–         Women = people/electors? [s. 41]
–         Aboriginals = people/electors? [s. 25, 41, 127]
         Dealt with further in Lectures 14 and 15 
          The Senate : Constitution ss. s53, s. 57.
–         ‘States’ House? ‘representative’?
–         Territories?
          The House of Representatives : Constitution ss. 24-40  
–         Representative? Territories?
          The role of the Territories?
–         S. 122 territories power, B&W 268-270, (Eastman), 278-282 (Newcrest, GPAO)
–         Territories representation B&W 427-432, First Territories Senators’ case]
          Analyses of ‘federalism’ – ‘new’, ‘co-operative’ [B&W 244-248]
–         Political federalism : premiers’ conferences, COAG, Ministerial conferences and intergovernmental agreements
         HCA’s response : abolition of cross-vesting regime adversely affecting the corporations law, and family law—re Wakim  [B&W248-254] R v Hughes [B&W 254-256]
         S. 51(xxxvii) and s. 51(xxxviii) : [B&W 256-257 : anti-terrorism laws]
          Common law : a ‘federal common law’ [B&W 282-285, 288-294 (Lipohar, note references to Kable and Lange; c.f. Lange, B&W 1324—‘one system of jurisprudence’]
          Powers of States and Commonwealth
–         States constitutions
–         Commonwealth legislative powers [s. 51, 52], grants power [s. 96] and monetary power [s. 90]
         Commonwealth heads of power : some concurrent with State powers [e.g. tax, s. 51(ii]), some exclusive [e.g. s. 52; and customs and excise exclusive to Commonwealth, s. 90]
–         Prohibitions on Commonwealth legislative power [s. 51(ii), s. 99] re discrimination against the States or parts of States, or preference to a State or parts of States [B&W 259-260, 1139]
          ‘Federal balance’? 
–         Powers, representation, the law
Inconsistency s. 109: B&W Chapter 9
          Valid Commonwealth law overrides inconsistent State law s. 109
–         Meaning of ‘validity’ B&W 375-376
          The tests for inconsistency B&W 376-389
–         Impossibility of obeying both laws
–         Clash of bestowal and deprivation of a legal right, privilege or entitlement
–         Covering the field
         ‘operational inconsistency’? [B&W 388-389, Mining Act case]
         Manufactured inconsistency? [B&W  391, 392,-394 [West, Wenn]; 398-402 [Bayside]{note significance of characterization}]
         Clearing the field? B&W 402
The relevance of ‘intergovernmental immunities’ [B&W 402, Callinan J in Bayside, and  background in B&W 1139-1140, and the editors’ comment on Melbourne Corporation case 1947 principle [State immunity from certain Commonwealth laws] B&W 1142, 1146, 1149, 1159, 1163, and the Cigamatic principle [Commonwealth immunity from certain state laws] 1168-1169, and 1179. 
 
‘States’ Rights’ and the ‘reserved powers’ doctrine
 
Seminar 3
Students are expected to have read The Constitution from beginning to end by 13 March.
Readings : as for Lectures 3 and 4. Note that background about countries and their Constitutions can be found at International Constitutional documents at http://www.oefre.unibe.ch/law/icl/; and at the University of Richmond site:  http://confinder.richmond.edu/; and also at the CIA Factbook site at http://www.cia.gov/cia/publications/factbook/index.html .
Questions general : 
          Does liberty have anything to do with Constitutions? If so why, if not why not.
          What sort of theories contribute to modern thinking about constitutionalism?
          What is ‘constitutional monarchy?
          What is ‘representative democracy’?
          What is ‘parliament’?
          What is ‘parliamentary democracy’ and what relationship if any does it have to ‘the sovereignty of parliament’?
          What are ‘constitutional conventions’?
          What is the ‘separation of powers’ and what is the point of it?
Questions on the nature of the Australian constitution 
          Why did the Commonwealth constitution come into being?
          How did the Commonwealth Constitution come into being? 
          Who made it? 
          What sort of constitution is it?
          Do you think that it incorporates 
–         The rule of law
–         The sovereignty of parliament
–         The separation of powers
          Do you think it incorporates ‘responsible government’?
          Do you think it incorporates ‘representative democracy’?
          Is there anything that it should (but does not) include?
Comparative constitutional exercise if time permits:
Preliminary discussion of and comparison of US, UK and Australian constitutions [extracts on web] Who made them? What do they do? How do they compare with the Groups’ [Seminar 1] constitutions?
4 new groups to be assembled : discuss the nature of the following constitutions [extracts on web] and report. Then follows discussion of differences between them and commonalities.
            1. the US
            2. the UK
            3. the Australian 
            4. the Iraqi  interim constitution 
 
Lecture 7     Monday 20 March 
States’ rights,  the 1920 Engineers’ Case and  interpretation.
          The early High court
          The early doctrine of ‘implied intergovernmental immunities’ [B&W 297-298 D’Emden and Deakin;] changes to the doctrine [B&W 301, 302]
          The ‘reserved powers’ doctrine [B&W 303-305]
          The Engineers’ case [B&W 307-312 ; read all these pages], extracts from the Payroll Tax case and Richard Latham [B&W 312-314]
          Jumbunna Coal case 1908 and M’Culloch v Maryland [B&W   320-324]
          The effect of these cases on constitutional interpretation
–         Legalism? Literalism? [B&W 314-315]
–         Natural meaning? opinions of judges?
–         Broad meaning?
–         Implications in Constitution?
         Note later finding of implications : Melbourne Corporation case 1947; implied freedom of political communication in Australian Capital Television,1992, Nationwide News, 1992, Lange 1997.
–         Persuasiveness of US cases
–         Effect on Commonwealth and the States 
Lecture 8     Thursday 23 March
Constitutional interpretation :
          What is it?
          Who does it and why? What authority is there? [ Marbury v Madison; Communist Party case, Marquet : extracts on web; see also MRLL Kelly, ‘Marbury v Madison : An Analysis,’ High Court Quarterly Review, Vol. 1, No. 2, 58-141, extracts on webct]
          The judicial oath [text on web; Brennan CJ’s swearing-in]
          Grants of legislative power to be construed broadly [Jumbunna Coal, 1908 B&W 320; M’Culloch v Maryland{US}] restrictions on power to be construed narrowly [B&W 805]
          Legalism : Dixon CJ’s swearing in [B&W 314; Heydon J and Kirby J on legalism and activism: extracts on webct
–         Theory, objectivity and interpretative stances [B&W 328-330]
–         Judicial parsimony [B&W 601-605]
          ‘text and structure’ ‘natural meaning’
–         Engineers’ case [B&W  307-308, pars 1&2, 310 pars 2&3, 311 last sentence par 1]; 
–         Lange’s case, (1997) 189 CLR 520, [‘Constitutional text and structure :          Since McGinty it has been clear, if it was not clear before, that the Constitution gives effect to the institution of “representative government” only to the extent that the text and structure of the Constitution establish it[1].  In other words, to say that the Constitution gives effect to representative government is a shorthand way of saying that the Constitution provides for that form of representative government which is to be found in the relevant sections.  Under the Constitution, the relevant question is not, “What is required by representative and responsible government?”  It is, “What do the terms and structure of the Constitution prohibit, authorise or require?”… …To the extent that the requirement of freedom of communication is an implication drawn from ss 7, 24, 64, 128 and related sections of the Constitution, the implication can validly extend only so far as is necessary to give effect to these sections.  Although some statements in the earlier cases might be thought to suggest otherwise, when they are properly understood, they should be seen as purporting to give effect only to what is inherent in the text and structure of the Constitution.’] 
          Literalism : Barwick CJ’s swearing in [B&W 314-315]
          Activism [B&W 330-332]
          Implications
          Originalism and the ‘intention of the framers’ [B&W 332-352]
–         Aids to interpretation [Cole v Whitfield]
–         Connotation and denotation [B&W 343-344, 356-359]
–         The nature of ‘the founding fathers’
          Feminism [B&W 359-363, 583-584]
          Postmodernism [B&W 363-373, note especially Derrida, ‘Declaration of independence’ B&W 365-367]
          Role of international law, ‘fundamental human rights’?
–         HCA has not accepted Kirby J’s view that international law should be used as a toll when interpreting the Constitution [Kirby J in Kartinyeri 1998, see B&W 892-893]
–         McHugh J and Kirby J in Al Kateb 2004 [extracts on web] see also B&W 894-899]
          Need for a theory? Coherence [B&W 352-355]
          Interpretation distinct from characterization [Grain Pool case, [B&W 781]] 
–         Grain pool general statement of interpretation
         Broad interpretative approach [c.f. M’Culloch v Maryland US case, and Jumbunna Coal] [Dixon J in Bank Nationalization case, B&W 776]
–         Grain pool general statement of characterization
         Characterization before attempting constitutional issues (interpretation) [B&W 601-605, Coleman v Power 2004, B&W 603-605]
Seminar 4
Readings : as for Lectures 5 and 6
Questions :
            (a) What is a colony?
            (b) How many colonies were there on the Australian continent in 1900? How many might have/did join the Commonwealth?
            (c) Was/is the Commonwealth a colony?
            (d) What is a ‘State’? What is ‘the Commonwealth’? What is a State’s relationship with the Commonwealth? Did/does a State have any relationship with the UK?
            (e) Do you think that Australia is an independent nation state? If so, when did it become one? If not, why not?
            (f) What is ‘federalism’? What does it mean in Australia?
            (g) What is the difference between a ‘State’ and a ‘Territory’? Is there any constitutional difference?
            (h) What is the difference between a ‘State’ and ‘the Commonwealth’?
            (j) Is ‘federalism’ recognized in the Australian constitution? If so, how?
            (k) What is ‘a head of power’?
            (l) Is law uniform throughout Australia? If so why? If not, why not?
            (m) What is the significance of s. 109 and what does it do? How does it operate?
            (n) Do you think that different judges’ approaches to ‘federalism’ affect their views when it comes to interpreting the Constitution?
            
Lecture 9     Monday 27 March
Generally B&W  Chapter 13
The Separation of Powers Doctrine: the judiciary
          Constitution Chapters I, II, and III : the legislature, the executive and the judiciary.
–         Interpretative approach by HCA [note B&W 580-582]
          The judicial power ; Chapter III [B&W chapter 13]
          The High Courts’ structure and constitutional authority (ss. 71, 72, 73, 74, 75)
–         Established by Judiciary Act 1903
–         The High Court : the judges, appointment and removal B&W 582-583, 584-585
           Jurisdiction of the High Court
–         Constitution  ss. 73, 74, 75, 76; B&W 586-590; Judiciary Act 1903; B&W 597-98; ‘matters’ : In re Judiciary and Navigation Acts 1921, B&W 605-608
         Original jurisdiction s. 75, s. 76
         Appellate jurisdiction  (now by special leave only) s. 73; 
         The HCA’s judicial review role : s. 75 (v) – original jurisdiction
–         ‘political’ issues and justiciability : B&W 628-633. Note 1911  South Australia v Victoria (1911) 12 CLR 667, per Griffith CJ at 674-675 : ‘I assent to the argument that the jurisdiction of the High Court, if any, is judicial and not political. So therefore, as a controversy requires for its settlement the application of political as distinguished from judicial considerations, I think that it is not justiciable under the Constitution’; 
–         There must be a ‘matter’ [B&W 605-608, 613-620]
         No advisory opinions [‘matters’ : In re Judiciary and Navigation Acts 1921, B&W 605-606
         ‘matters’ [Abebe 1999,  re McBain 2002 B&W  613-620.]
          The Federal Courts [FCA, FMC] jurisdiction : Federal Court Act, Federal Magistrates Act, ADJR Act; Judiciary Act; Constitution ss. 71, ss.75, 76, 77,79 —Abebe v Cth 1999 B&W 
          The High Court and Precedent —B&W 639-647
           What is the ‘judicial power’?
–         Read Chapter III Constitution; B&W 662-664, especially Huddart Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330 per Griffith CJ at 357, B&W 663. Note Judges’ oath—Brennan CJ Swearing-In : (Text on webct). Note : attempt at definition of judicial power in Harry Brandy v HREOC and Ors (1995) 183 CLR 245 B&W 668.
          State courts are part of the Australian judicial system [Kable’s case, 1996, B&W 724, 727] [Constitution s. 77]
–         State courts invested with Commonwealth judicial power are subject to any chapter III restrictions, as determined by the High Court [Kable’s case 1996]
–         C.f. ‘federal common law’
–         This is so whether or not the legislation is conferring a power in relation to a matter which directly involves in that instance the Commonwealth judicial power [B&W 731]
          Does Chapter III apply to the Territories?
–         No : Kruger 1997, B&W 733, Eastman 1999, B&W 268-271, 282 ()
–         Yes ; Bradley 2004, B&W 758 [Kable principle relevant to Territories] see also B&W 282.
           
Lecture 10   Thursday 30 March
The  Separation of Powers Doctrine: the judicial power
          The ‘separation’ of the judicial power.
–         Marbury v Madison, (1803) 1 Cranch 137 (5 US 87) B&W 23-26
–         The Inter-State Commission, s. 101, the Seizure of Wheat case, [B&W 1229-1230] and the Wheat case 1915; B&W 649-652, 1231]
          The Boilermakers’ principle : Boilermakers’ case (R v Kirby; Ex parte Boilermakers’ Society of Australia (1956) 94 CLR 254, B&W  655-659; 
–         Barwick CJ’s view : Joske’s cases [R v Joske; ex parte Australian Building Construction Employees & Builders’ Federation (1974) 130 CLR 87, B&W  659-660
          Implementation of the Boilermakers’ principles : B&W 666-673,  especially Brandy’s case 668
          Exceptions to Boilermaker’s Principle : B&W  673 ff
–         Delegated judicial power B&W  674-676
–         Persona designata rule B&W 676-680; (Drake ,Hilton v Wells, Grollo, c.f. Wilson) 
–         High Court sitting as Court of Disputed Returns Sue v Hill; see extracts on web.
          ‘Incompatibility doctrine’  : 
–         re judges—B&W 684-698 (Wilson’s case) ; 
–         re legislatures—Kable’s case ,  B&W 721-731.
          Legislative usurpation of judicial power 
–         Liyanage and Lim [B&W  689-693] 
         Detention : by courts, and by non courts [non-judicial detention OK in certain instances : quarantine, infectious disease, insanity, parliamentary contempt, immigration detention e.g. Lim B&W 719-729]
–         Retrospectivity? Liyanage, Kidman, Polyukhovich, [B&W 695-763]
–         Legislature directing use of judicial power invalid [B&W  703-707, Nicholas]
          Equality before the law?
–         Deane and Toohey JJ dicta on constitutional equality in Leeth: not accepted ; Leeth, Kruger [B&W 707-717]  
          The ‘separation’ of judicial power in the States? [B&W 660-662] 
–         BLF case [Building Construction Employees and Builders’ labourers Federation of NSW v Minister for Industrial Relations] B&W  660 and  also 479 ff.; Kable’s case B&W  721-731.
–         States courts part of an Australian judicial system Kable’s case, B&W 727
          Judicial Review B&W  571-575
–         What is it? common law and equity; statutory; [e.g. ADJR, Migration Act] s. 75 of the constitution (c.f. Marbury v Madison, see Kelly article above)
–         What do judges do? How does this fit in with the ‘separation of powers’ and the Boilermakers’ principle?
–         The ‘constitutional writs’ (s. 75(v)).
         Original jurisdiction ; privative clauses, the Hickman principle B&W 573 ; Plaintiff S157 B&W 574-578 
          Constitutional review : power of High Court to review legislation for congruence with the Constitution.
–         But only if there is a justiciable matter; and cannot act of its own motion : there must be an action or a controversy between people, real or artificial,  which needs to be settled
 
Seminar 5
Readings : as for Lectures 7 and 8, in particular read the Engineers’ case [B&W 307-312]. 
Answer the following questions :
Engineers’:
          What was the background to the case, political, historical and legal?
          What did the case actually decide?
          What was the ‘reserved powers doctrine’ with respect to the States?
          What was the doctrine of ‘intergovernmental immunities’?
          What does the majority judgement have to say about:
–         Judges’ roles in interpreting the Constitution
–         How the Constitution should be interpreted
–         The role of the Constitution in determining Commonwealth and State power
–         The role of US cases
–         The role of implications?
          Why is this case important?
          What are ‘States’ rights’? Do they really exist? If so why, if not why not?
Constitutional interpretation :
          Who interprets the Constitution? Why? What authority is there for this?
          What does ‘constitutional interpretation’ mean?
          Discuss the following ideas of constitutional interpretation:
–         Originalism
–         Literalism
–         Legalism
–         Activism
–         Connotation and denotation
          Should grants of legislative power be given a wide meaning? If so why, if not why not.
          What difference is there between State legislative power and Commonwealth legislative power?
          Can/does/should the Court find ‘implications’ in the Constitution?
–         Discuss the nature of the implication found by the Melbourne Corporation case 1947, B&W  1142-1146 [Lecture 6]
–         Why do you think the Court found this implication?.
          Do you think that different judges’ approaches to ‘federalism’ affect their views when it comes to interpreting the Constitution? Do you think that ‘federalism’ is a proper concept to be used as a tool of Constitutional interpretation
          What if any is the role of international law in Constitutional interpretation?
–         If it has/had/should have a role, Why?
–         What would be the effect on democracy? Constitutional amendment?
          What is the current High Court’s view on Constitutional interpretation?
Lecture 11   Monday 3 April
The Separation of Powers Doctrine: the legislative power
          Constitution Chapter I; the Parliament : s. 1 [B&W 415]
          Legislative power to be vested in the Parliament s. 51
          Parliament : s. 1
–         The House of Representatives : directly chosen by people of Commonwealth ss. 24-40
–         The Senate : directly chosen by people in the States ss. 7-23
–         The Queen
          The Senate’s powers  - s. 53, s. 57.
          The House of Representatives’ powers ; ss. 53, 54, 55, 57.
           The Queen’s/Governor-General’s powers ss. 2, 3, 4, 5, 56, 57, 58, 59, 60 
          The Parliament’s powers – ss. 27, 51, 52, 57, 81, 82, 83, 88, 93, 96, 97, 98, [99, 100—these 2 sections refer to ‘the Commonwealth’], 102, 105, 105A, [116, 119—these 2 sections refer to ‘the Commonwealth’], 121, 122, 123, 125, 128.
–          To make laws : ss. 51, 52, 122; 
         ss. 51, 52 But power is ‘subject to the constitution’ ; therefore subject to any prohibitions or limitations express or implied in the constitution.
         This caveat not exist re the territories power in s. 122
         No limitations in the constitution on legislative power apply to s. 122 [B&W 271, Eastman 1999, B&W 273-274, 282]
–         To appropriate monies ss. 81-83.; 
–         To make grants s.96.; 
–         To create new states Chapter VI; 
–         To enable alteration of the Constitution s. 128.
          Representative government :  Voting : ‘chosen by the people’ : who can vote for whom? 
–         Who can vote? B&W  423-25; 1192 
–         ‘one vote, one value’?—B&W 433, McKinley, B&W 433-441; McGinty—B&W  441-444; note McHugh J in Mulholland, B&W 448-450
–         who can stand?—Sykes, Sue v Hill—B&W  453-456, 457-459
           Parliamentary privilege B&W  415-418
          Federalism
–         The nexus :  s. 24, s. 27.
–         The Senate
–         States and territories
          The territories ‘problem’ : B&W 427-433
–          s. 122;  First Territory Senators case (WA v Commonwealth) (1975) 134 CLR 201, B&W 428); Second Territories Senators case (Queensland v Commonwealth) (1977) 139 CLR 585, B&W  433, 644
         Note ‘federal balance’
The Legislature and Representative government?
–         ‘representative government’—see Lange extract above; 
–         Achieved through the franchise
–         Right to vote?
         Role of parliament in determining electors B&W 423-24
         Role of States in determining senate candidates
Legislative actions : acts/legislation, reviewed by the high Court for congruence with the Constitution : Marquet [c.f. Marbury v Madison, and Kelly article above.) 
Lecture 12   Thursday 6 April
The  Separation of Powers Doctrine: the executive power
This lecture discusses the nature of the Executive and the prerogative, and the understanding of ‘responsible government’
           What is ‘the executive’? —at law? In politics?
–         Chapter II, Constitution [The Executive Government]; note especially s. 61, s. 64. ‘The Crown’ —B&W 520-522.
          The powers of the executive, and the prerogative : B&W 522-
–         Prerogative : what is it? B&W  522-526
         Can it be abrogated by statute? B&W 526 ff; de Keyser’s Hotel, B&W 527-8; Ruddock v Vadarlis (2001) 183 ALR 1, B&W 529-531 note French J in the majority.
         War and peace B&W 533
–         The ‘nationhood’ power B&W 534ff
         Davis, B&W 535-536; s. 51(xxxix) and s. 61 – B&W 538-544    
–         Delegated legislation  B&W  545-547, Dignan’s case (Victorian Stevedoring & General Contracting Co Pty Ltd & Meakes v Dignan (1931) 46 CLR 73, B&W  547
          The Executive Council ss. 63-64 : what is it and what does it do?
–         Ministers
          The Cabinet : what is it and what does it do? 
–         Constitutional conventions governing Cabinet.
          The Queen, the Governor-General, Governors, and the prerogative B&W 551-556
–         The constitutional conventions
–         The powers of the Governor-General ; 
         the ‘reserve powers’. B&W 554-556; 
         constitutional conventions governing GG
          ‘Responsible government’ : s. 64 Constitution;
–         Political accountability
–         Generally B&W 563-566; 
          NB Lange’s case,(1997)189 CLR 520 at 567— ‘…constitutionally prescribed system of representative and responsible government…’ 
          ‘Ministerial responsibility’ and ‘responsible government’
–         see also Uhr article, extracts on web
          Executive decisions  reviewed for legality by the Courts : judicial review : s. 75 original jurisdiction [B&W 571-572]
          ‘separation of church and state’?
Seminar 6
Reading: as for Lectures 9 and 10; in particular read Marbury v Madison US 1803, B&W  23-26, the Seizure of Wheat case, [B&W 1229-1230], the Wheat case 1915 [B&W 649-652, 1231], and the Boilermakers’ case 1956, [B&W  655-659]
Questions : separation of powers 
          What is the separation of powers doctrine as interpreted by the High Court?
–         How does it affect the legislature/the judiciary/the executive?
–         What effect have US cases had on the High Court’s views?
–         What is the reasoning behind this? Is this logical/desirable?
          How is the High Court constituted? Can judges be sacked?
          What is the High Court’s jurisdiction?
–         What is constitutional review and what is its effect?
–         What is judicial review and what is its effect?
          What is a ‘Chapter III court’?
          How does the separation of powers doctrine affect the States?
–         Does it affect the Territories?
          What is the ‘judicial power’? Where does it come from?
          What is ‘the Boilermakers’ principle’
–         What does it mean?
–         What is its effect?
          What is the ‘persona designata’ rule? Discuss its utility.
          What is the ‘incompatibility doctrine’ What is its utility?
          How is the Judicature held accountable?
Lecture 13   Monday 10 April
Deadlocks and constitutional crises
Reading : as set down below. For background, see also Paul Kelly,  The Dismissal;  and November 1975. The Dismissal was the basis of a documentary, and November 1975 was the basis of the Four Corners Documentary of the same name screened in 1995 on the 20th anniversary of the Dismissal of the Whitlam government—November 1975 is available for viewing in the library..
Disagreement between the Houses :
          Senate’s power [s. 53], the House of Representatives powers [s. 51]
          The money powers [s. 53, 54, 55, 56, 81, 82, 83]
          Senate twice refuses to pass a Bill : the resolution of deadlocks provision, s. 57 [B&W 459-460]
–         Double dissolution election 
–         Joint sitting 
–         Governor-Generals’ powers
          Background history to these provisions [see MRLL Kelly,  ‘Constitution ss. 53-57 and the Events of 1974-1975’ at http://www.law.mq.edu.au/Units/law314/53-57.htm]
          The 1974 double dissolution and joint sitting
–         Cormack v Cope B&W   460-464
–         The PMA case, B&W   464-470
–         The First Territory Senators case, B&W   470-474
         The political ramifications
         The judicial ramifications : justiciability
          The 1975 Loans Affair and the Senate’s refusal of supply [B&W 554-562]
–         The Senate’s powers
–         The constitutional conventions
–         The Governor-General’s powers
–         The State Governors’ powers
          The power to remove a Prime Minister [B&W 556-562]
–         Its authority
         Kerr’s view
         The Chief Justice’s view [consulted Mason J]
         Mr Whitlam’s view
          Similar crises : Lang sacking
          The legal and political legacy
–         The independence of the High Court
–         The powers of an appointed Governor-General
–         The relationship between the State Governors and the Commonwealth government
–         Commonwealth/State relations
–         The powers of the Senate
         Labor’s embrace of the republic as opposed to abolition of the Senate
 
Lecture 14   Thursday 13 April
Indigenous Australians, People, and Sovereignty 
Indigenous Australians:
          Before 1788 [see map on WebCT]
          At 1788 :
–         Tribal customs and practice [Milirrpum, B&W 182-183]
–         English common law [Blackstone, B&W 128-29]
          After 1788 before 1901:
–         English common law : territory subject to English common law if settled, as opposed to ceded or conquered [note also Johnson v McIntosh US ‘discovered’]
–         Reception of English common law and English statues
–         Acquisition of sovereignty for British crown [Cook, Philip]
         NSW becomes a colony of Britain
–         Status of indigenous people
         Subjects? Entitlements?
         Before the law?
–         Was there indigenous sovereignty[ies]?
         What is ‘sovereignty’?
         Current law ; no indigenous sovereignty now [B&W 214-217, Coe and Walker]
         US situation B&W 219-224
         Indigenous peoples and states B&W 217-219
          Indigenous voting B&W 180-181
‘People’ in the colonies and later Australia 1788-1902:
          Indigenous Australians? [note s. 127, but note also s. 24 and 25, and s. 41]
–         Political discrimination; racial discrimination
         S. 51(xxvi)
–         Participation in the constitutional conventions = zero
–         Deliberately discriminated against re their right to vote [B&W 180-181]
–         Deliberately excluded from ‘reckoning the numbers of the people of the Commonwealth’ s. 127, removed by 1967 referendum
          ‘British subjects’? [see generally Sue v Hill, B&W  168-171, Marquet B&W  171-172
–         People born in British territory, even if in Hong Kong, or of Asian descent?
         Potter v Minehan [B&W  930-931]
–         People born in Britain?
–         People born in the Commonwealth?
          Women?
–         Participation in the constitutional conventions = zero
–         Voting : B&W 1192
         Franchise Act 1902 gives voting rights to all women over 21
          Members of the ‘Australian community’
–         Potter v Minehan [B&W  930-931, 993]
Sovereignty and its appurtenances:
          Subjects and sovereigns and allegiance [UK, Japan, Nederlands]
          Citizens and states and allegiance [France, US]
          Usually associated with nation states in international law
          Subjection to the law
–         Subjects, citizens, and all visitors
          Who belongs?
–         Birth
–         Statute
–         Executive bestowal
          Who can travel?
–         Entry and exit laws ; passports
         Statute
         Court injunction
          Equality before the law for subjects and citizens, but with exceptions [prisoners, insane, infectious diseases, people in contempt of parliament or the courts]
–         Visitors while having protection of the law do not have same status as subjects/citizens [Lim, 1992 B&W  720; Kruger, al Kateb]
Mabo and sovereignty :
B&W 184-188
          The international legal doctrine : terra nullius : the Western Sahara Advisory opinion: : terra nullius a western construct : if a territory not claimed by a nation state [if the territory belongs to no particular sovereignty] it is  capable of being claimed and settled; settlement then is an indicia of  sovereignty; but the notion that the Western Sahara fell into that category in 1884 was rejected by the ICJ [Western Sahara Advisory Opinion, ICJ Reports, 1975, extracts on WebCT].
          The common law 
–         Settlement
–         Cession
–         conquest
          Mabo , 1992 a claim to disputed inheritance and title to land on Mer, a Torres Strait island.
–         HCA approximated the Western Sahara opinion to the common law : therefore saying that the common law doctrine of ‘settlement’ should be revised more along the lines of the common law doctrine of conquest, in that pre-existing laws continued till extinguished by the new sovereign [but al parties to Mabo litigation operated on the basis of acceptance that Australia was ‘settled’ and not conquered]
–         Therefore the crown took a radical title, burdened by any pre-existing native title, unless and until that native title was extinguished by legislative or executive disposition of the land inconsistent with native title.
         But in order for the burden of native title to be proved, continuing connection with the land in traditional terms had to be shown
         See B&W 187-188 for summary of Mabo conclusions per Brennan J.
Further developments :
          Leasehold interests not necessarily extinguish native title [Wik, 1996 B&W 191—193], but fee simple will [Fejo, 1996 B&W 195]
–         But a lease in perpetuity conferring exclusive possession will extinguish native title [Wilson, 2002, B&W 196]
–         But a pastoral lease not granting exclusive possession, while it will extinguish native title claim to control access to and use of the land, will not, except to the extent of inconsistency, extinguish other native title rights and interests [Ward, B&W 196-197]
         Note McHugh J and Callinan J dissent : the instruments had totally extinguished native title [B&W 198-201]
          Native Title Act 1993 [Keating government after Mabo] Native Title Amendment Act [1998 Howard government after Wik]
–         Native title defined s. 223(1) of Act B&W 202
          Native title over coastal waters claim not sustained [Yarmirr 2001, B&W 195]
–         Affirmed in Ward 2002 [B&W 195]
          Nature of native title to be determined in accordance with statute [Ward 195-196] ; native title a ‘bundle of rights’? [Ward, B&W  197-198]
          Yorta Yorta 2002 B&W 203206 : need for continuity of existence of community [and the laws and customs] claiming title? [sovereignty concepts and displacement discussed]
The Australian Nation State and its people :
          Which people? Who decides? Changes. 
 
Seminar 7  NOTE : no Friday tutorial this week ; Good Friday
Readings : as for Lectures 11 and 12.
Questions : the legislative power :
          What is the legislative power?
–         Are there any limitations on it?
          Who exercises it?
          what is ‘parliament’ and how does it come into being?
–         Discuss the way the Senate and the House of Representatives are called into being and selected
          What is the nexus? What are its consequences for modern Australia?
–         Importance of federalism?
–         What role does the Senate play?
          Is there ‘representative government’ in Australia? Is there ‘representative democracy’ in Australia? What are the differences if any between these 2 precepts?
–         Is there a right to vote?
          How is Parliament held accountable?
Questions : the executive power:
          What is the executive power?
–         Who has it?
–         What does it do?
          What is the prerogative? Is it included in the executive power? Or is it separate?
–         Consider de Kayser’s Hotel and Ruddock B&W  529-531
–         What are ‘the reserve powers”?
          What are the constitutional conventions relating to the exercise of executive power?
          What is the ‘Executive Government’?
          What is the Cabinet? What is the Executive Council?
          What is delegated legislation?
–         Are there limits to delegated legislative power?
–         Why does this not infringe the separation of powers doctrine?
          What is ‘responsible governement’?
–         How does it work?
          What is the ‘implied nationhood power’
–         Why do you think the High Court has found this to exist?
          How is the Executive government held accountable?
Mid-semester Break   Friday 14 April – Sunday 30 April
 
On-Campus Session (OCS)  Wednesday 26-Thursday 27 April
            External students only
Lecture 15   Monday 1 May 
Interpretation, Characterization, and the Race power s. 51(xxvi)
Characterization ;
          Interpretation different from characterization :
          Interpretation : the meaning of the words in the constitution
          Characterization : the meaning of, or how can you characterize, an act or a provision of an act : what is it directed towards? B&W 773
–         After seeing how a provision in an act can be characterized, then look to see if it falls within the constitutional grant of power
         By ascertaining the subject matter or the purposes of the legislation
–         Grain Pool tests [B&W 781]
         ‘dual’ characterization [can cover both commonwealth and state powers] B&W 787-788; Murphyores 1976 B&W 792-794.
         ‘multiple’ characterization [can be characterized as falling within a number of heads of power [Actors Equity 1982 B&W 833 per Stephen J]
         Motives of legislature irrelevant to characterization
          Characterization directed towards seeing if a law can be characterized as falling within a head of legislative power
–         A head of power is that legislative authority given by the Constitution to the legislature to make laws for the peace order and good government of the Commonwealth with respect to the matters listed, [s. 51],  and also under authority conferred to make laws or to give grants pursuant to s. 52, s. 96.
–         Legislative power plenary [Dixon J in Bank Nationalization case, B&W 776-777]
          Heads of power are subject matter powers or purposive powers
–         Purposive powers : defence power  s. 51(vi) external affairs power re treaties  s. 51(xxix) [B&W 786; Brennan J in Cunliffe 1994, B&W 923]]
          Each head of power has a core and an incidental area
–         Implied incidental power inherent in each head of power [D’Emden v Pedder 1904, B&W 802]
–         Express incidental power  s. 51(xxxix) [B&W 802]
          For subject matter powers the questions are : [B&W 778, 779-780]
–         Does the legislation fall within the core of the power : is it a law with respect to X?
–         If it does not fall within the core, does the law have a sufficient connection to the head of power? If so, then the law will be valid as falling within the incidental area of the power.
–         BUT now generally a law will be held to be a law ‘with respect to’ a head of power if there is a ‘sufficient connection’ to the head of power [Re Dingjan 1995, McHugh J, B&W 780]
         ‘proportionality’ NOT a criterion re subject matter powers and incidentality [Leask, 1996 B&W 815, 817, note Brennan J extracts on web.]
          For purposive powers the question is : [Leask, per Brennan J extracts on web]
–         Is the law for the purpose of the purposive power?— Polyukhovich 1991 per Brennan J B&W 853
–         Court will look at the purpose of the law
         Court will look at whether the law goes further than necessary to achieve the purpose of the power : proportionality
         Similarly with incidental aspect of a purposive power
The race power :
s. 51(xxvi) B&W Chapter 21
          Intention was racially discriminatory
          Abdicated any Commonwealth responsibility for aboriginals in the States
–         Those words removed by 1967 referendum
          ‘special law’ ; Koowarta 1982 B&W 987-989; Gibbs CJ, Wilson and Dawson JJ in Tasmanian Dams case 1983 B&W  993-4
          ‘for’ : means ‘for the benefit’ rather than ‘to the detriment of’ ?
–         Murphy J dicta in Koowarta B&W 989
–         Brennan J dicta in Tasmanian Dams case 1983 B&W 990
–         Deane J dicta in Tasmanian Dams case 1983 B&W 992
–         Kruger 1997 and Kartinyeri 1998 B&W 998-1009
         Kartinyeri : characterization dependant upon interpretation of the head of power
Lecture 16   Thursday 4 May
Immigration and Naturalization powers s. 51 (xix), s. 51(xxvii )
B&W Chapter 20. Note also s. 51(xxviii) influx of criminals
Constitution does not refer to Australian ‘citizens’: refers to ‘people’ ‘electors’ and ‘subjects of the Queen.’
Interaction between the aliens and naturalization power, and the immigration and emigration power
To say who is and who is not a citizen/subject and who is an alien is part of the sovereign power and an incident to sovereignty : [c.f. McHugh J in Hwang, 2005 B&W 948]
Immigrants :
          Someone ‘coming home’ is not subject to the immigration power [Potter 1908 B&W 930-931, 933-934]
          But British subjects are : Irish Envoys case 1923, B&W 936-939
          But not persons who have been ‘absorbed into’ or ‘become part of the Australian community’ are not [Ex parte Walsh and Johnson, 1925 B&W 939-943]
–         But the absorption process is part of the immigration process and subject to the immigration power [B&W 944-947, O’Keefe 1949 and Ex parte Henry 1975]
Aliens :
          Who is an ‘alien’?
          A legislative grant of citizenship [thus removing alienage] can be reversed B&W 953, Gaudron J in Nolan 1988]
–         Citizenship governed by Australian Citizenship Act 1948
          Immigrants and ‘absorbed’ persons are subject to the aliens power [B&W 953, Pochi 1982, Kenny 1993, Meng Kok Te 2002 B&W 962-968 [contra dicta in re Patterson 2001, but overruled by Shaw 2003} ]
          A ‘British subject’ is subject to the aliens power [Nolan, 1988, B&W 954-958 Shaw, 2003, B&W 968-972]
          Is alienage a statutory concept? Is citizenship/subjecthood a statutory concept?
–         If so, liable to be changed by legislation
          Singh 2004: a person born in Australia who does not meet the statutory definition of citizen is a non-citizen and liable to deportation
–         Read all of Singh : B&W  974-985
–         Alienage = owing allegiance to a foreign sovereign power [Shaw, Singh, and Ame 2005, B&W 985]
          A person who is stateless is a non-citizen/alien for statutory purposes [Al Kateb 2004, B&W 740]
 
Seminar 8
Readings : as for Lectures 13 and 14. In particular, read B&W  551-562, and B&W  184-188
The 1975 Constitutional crisis :
          Had you heard about or known anything about the 1975 constitutional crisis before studying this course? If so, how and when.
          What was the background to the crisis (what led up to it)?
–         Who were the main participants?
–         What happened?
          What constitutional powers [find relevant constitutional sections] were involved?
          What was the role of the Senate? What was its authority?
–         Do you think the Senate acted legally/constitutionally/properly? 
–         If so why, if not why not
          What was the role of the Governor-General? What was the basis of his authority?
–         Do you think Governor-General acted legally? Properly?
–         If so why, if not why not.
          What was the role of the Chief Justice and what was his authority?
–         Do you think the Chief justice acted legally/constitutionally/properly?
–         If so why, if not why not.
          Did the High Court play any role in the events leading up to the crisis?
          What constitutional conventions were involved?
          What do you think was the legacy of the 1975 crisis?
The Australian people:
          Who were the ‘Australian people’ in 1788, 1900, 1901, 2006?
          What was/is Australia in 1788, 1900, 1901, 2006?
          Is a ‘subject’ the same as a citizen?
–         Were Aboriginal people ‘subjects of the Queen’ in 1769, 1770, 1788, 1900, 1901, 1953, 1975, 1986, 2006?
          Who is ‘an alien’? 
–         Is an ‘alien’ the same as a ‘non-citizen’?
          What law(s) existed on the Australian continent in 1769, 1788, 1900, 1901, 1986, 2006?
          Who had/has sovereignty in Australia in 1769, 1770, 1788, 1900, 1901, 1986, 2006?
          What did Mabo decide? What was the effect of the Mabo decision?
–         What is the current status of the Mabo decision?
Lecture 17   Monday 8 May
Powers to allow entry, to expel,  to detain
Note the references to the aliens power (s. 51(xix)) and also to powers incidental to the executive power (s. 61, s. 51 (xxxix)) and also incidental to the aliens power (s. 51(xix))
Power to govern Entry :
          Government may prevent aliens from entering or deport them, [may also allow entry on conditions]—
–         Lim 1992 B&W  719-720
–         Latham CJ in O’Keefe, 1949, see also al Kateb 2004, B&W 740 per McHugh J]
–         Note also outcome of decision in Ruddock v Vadarlis B&W 529-531
Power to Expel :
          Government may expel aliens pursuant to statute [and absorbed persons, and persons whose citizenship has been revoked rendering them non citizens] {Pochi 1982, Kenny 1993, Meng Kok Te 2002, Nolan, Shaw above} 
          Government may expel an alien/non-citizen under a statute who is or has become and unlawful non-citizen even though that person is stateless [Al Kateb 2004 B&W 736]
          Government may expel a person born in Australia who is  a non-citizen by virtue of the Australian Citizenship Act if she is not in Australia lawfully [Singh, 2004, B&W 974]
–         Citizenship is determined by the laws of the relevant state Singh.
Power to Detain :
NOTE the distinction between judicial detention which is done pursuant to the judicial power, and non-judicial detention, which may be done by the executive or the legislature, provided it does not infringe the separation of the judicial power doctrine, and does not usurp or infringe upon the judicial power [B&W Chapter 15]
NOTE also that detention is a deprivation of liberty. A court may punish a crime with detention authorised by the court using the judicial power. Legislative or executive detention must not be a punishment for a crime [which would amount to deciding on guilt, a judicial function] but must be for the protection of the individual, [e.g. infectious diseases, insanity, children at risk] the institution, [c.f. contempt of parliament, military detention] or the community [c.f. wartime internment of enemy aliens, quarantine, infectious diseases, insanity, immigration detention, refusal of bail].
Detention authorized by the legislature, even a State legislature, which infringes upon the commonwealth judicial power, is unconstitutional : this a version of the ‘incompatibility doctrine’ B&W 721, Kable’s case, B&W 721-731
–         Infringes unconstitutionally on the judicial power and Chapter III as interpreted by the HCA
Read Chu Kheng Lim 1992, B&W 719-720.
          Protective detention : 
–         Kruger, 1997, B&W 733-735
–          
          Immigration detention :
–         A stateless alien/unlawful non-citizen detained subject to deportation may continue to be detained under the statute if no country is willing to receive him/her: Al Kateb : B&W 735-746
–         Similarly a national of a state who is an unlawful non-citizen/alien detained subject to deportation may continue to be detained under the statute if neither his/her country nor any other is willing to receive him/her. Al Kafaji 2004, B&W 746
–         The conditions of the detention centre where unlawful non-citizens/aliens are detained pending deportation are irrelevant to the legality of their continued detention under the act Behrooz 2004 B&W 746
–         Unlawful non-citizens/aliens who are detained pending deportation and who are children under the age of 18 are not detained illegally or unconstitutionally, as the Act is unambiguously directed towards ‘person’ Re Woolley 2004 B&W 746
         No constitutional immunity from detention except by order of a court [McHugh J, Re Woolley, B&W 747-748]
         But detention by the executive may be authorized by the legislature in certain matters which may be incidental to a head of power [[McHugh J, Re Woolley, B&W 749]
         Note discussion of incidentality,  and the test : does this mean that the aliens power is to be treated as if it were a purposive power [with both core and incidental operations being determined by purpose of the law] rather than a subject matter power where only a ‘sufficient connection’ is required? or is it being treated as if it were a manifestation of a combination of s. 61 and s. 51(xxxix). [B&W 750-751
         Note also McHugh J’s rejection of ‘appropriate and adapted or proportionality [B&W 750]
         And his discussion of punitive purpose [B&W 750-752]
          Preventive detention :
–         Note : this could also be categorized a protective detention (protective of the community, rather than of the individual]
–         No lettres de cachet or Bills of attainder : Lim, Kable.
         But see Baker 2004 where NSW Act could be seen as directed towards a specific group : but this within the state parliaments powers B&W 755-65
         Judicial power not infringed B&W 758
         If a law constitutionally capable of being enacted at federal level is enacted at state level it will not infringe the Kable principle [B&W 761] BUT NOTE Fardon: B&W 763
         Kable principle relevant also to territory courts [Bradley, B&W 758]
–          Farden 2004  B&W 761-772:
         Detention orders to keep dangerous person who were sexual offenders in prison, operates retrospectively
         Law upheld ; but suggestion that a law that would be unconstitutional at the federal level for infringing the Kable principle [chapter III] implication, may be constitutional at state level [ B&W 763
          Military detention :
          Military justice system : established as being incidental to the defence legislative power s. 51(vi) ; B&W 864
–         Military tribunals NOT chapter III courts ; Infringe Chapter III of Constitution?
–         Need for a ‘service connection’ between the offence and the service the offender being a service person? or any offence committed by a service member, the ‘service status’ test for constitutionality under s. 51(vi)—re Tracey 1989 B&W 864-865;
–         ‘service status,’ ‘service connection’ and ‘service discipline’ ideas : no clear view re Nolan 1991 B&W 865
–         ‘service status’ test : Re Tyler 1994 B&W 865
–         Re Colonel Aird 2002, B&W 866-869 : ‘service connection’ test upheld , BUT very wide understanding of application of the ‘service connection’ test by the majority who upheld the relevant proceeding as constitutional under s. 51(vi) and not infringing Chapter III– the accused was accused or rape in Thailand while on R&R from his base in Malaysia
          Effectively means a service member accused of an offence which is triable under the criminal law, local or foreign, will not be tried in a court, but by court martial
          War-time Political/Enemy detention : 
–         E.g. War Precautions Acts 1914-1916 re control of enemy aliens
Lecture 18   Thursday 11 May 
The Defence power  s. 51 (vi), s.  61
B&W chapter 18
s. 51(vi); s. 51(xxxii); s. 61; s. 68; s. 69; s. 114; s. 119
Legislative power re defence [s. 51(vi)]
          waxes and wanes, is elastic according to state of war, preparedness for war, or making and settling peace  B&W 850
          Is purposive; therefore is the law either for, or  reasonably appropriate and adapted to, the purpose of the power (defence) Polyukhovich 1991 per Brennan J B&W 853 ; law does not have to be on the topic of defence [Woollen Mills 1944 B&W 852]
          Depends on judicial notice of facts Andrews 1941 B&W 850, Stenhouse 1944 B&W 851
–         Difficulties re judicial notice of facts re war and defence, therefore deference to legislature? B&W 852
–         Deference much greater in time of war, Galligan, B&W 854-856
          But legislature cannot write itself into the power, or determine the ambit of the power – this for court : Communist Party case 1951
 Defence power in war time :
          Legislative power very wide Farey v Burnett 1916 B&W 854
–         But are subject to constitutional prohibitions and guarantees [‘subject to this constitution’ Dalziel 1944. Gratwick 1945 B&W 854
–         Read B&W 856-860 re ambit of the power
          Executive power [s. 61] also very wide, which in turn also widens the legislative power through combination of s. 51(xxxix) and s. 61 Farey 1916, B&W 854
Defence power post war : B&W 860862
Defence power peace time:
          Maintenance of defence preparedness B&W 862-863
          Military justice system B&W 864-869
Defence power, Cold War :
          READ Communist Party case 1951, B&W 870-881
          Marcus Clark 1952 B&W 881
Defence power, terrorism;
          see material on WebCT
Seminar 9
Reading : as for Lectures 15 and 16, especially Singh : B&W  974-985
Questions :
          what is characterization?
–         How is it different from interpretation?
          READ the Grain Pool tests [ B&W  781]: what do they mean?
–         Why does the court refer to the motives of the legislature in the way it does?
          What is the difference in characterization for a law with respect to a subject matter power, and a purposive power?
–         Which powers are purposive?
          What is the incidental power?
–         How is a law characterized with respect to an incidental operation of a power?
          What relationship does interpretation have to characterization?
          Examine characterization of laws under s. 51(xxvi)
–         What was the effect of the 1967 referendum on Commonwealth power?
–         What is the disagreement between Justices Kirby and Murphy with most other judges over interpretation which affects their approach to characterization?
–         What was the approach towards characterization of the statute under challenge of the majority in Kartinyeri?
         Why do you think the majority and the minority in Kartinyeri adopted their respective positions?
          Who is an alien? Who is a citizen?
          READ Singh : B&W  974-985
–         What are the facts of the case?
–         What are the issues?
         What is the constitutional issue?
         What is the characterization issue?
–         What is the view of the majority?
–         What is the view of the minority?
         What is your view?
Lecture 19   Monday 15 May
The  External Affairs power s. 51 (xxix)
B&W Chapter 19
International law—the law of nations : 2 aspects : customary international law [peremptory norms of international law] and treaties, bilateral and multilateral.
          Governs the relations between nation states
          Is not part of domestic law
–         Treaties to which Australia is a party only become part of Australian domestic law when given effect by statute B&W 887
–         Parliament can legislate inconsistently with international norms [Polites 1945, Horta 1994 B&W  887, 888]
         But HCA has endorsed statements that ‘the courts do not impute to the legislature an intention to abrogate or curtail fundamental rights or freedoms unless such an intention is clearly manifested by unmistakable and unambiguous language’ [Gleeson CJ at [30] in Plaintiff S157 2003, cited by him in Al Kateb 2004 at [19] extracts on web—see also dicta of Brennan J in Gerhardy v Brown, 1985, B&W 887] [Note McHugh J’s observations in Al Kateb below, and also the Court in Project Blue Sky [extracts on web]re the impossibility of the legislature being aware of the 900+ treaties’ content, to which Australia is a party]
–         But international customary legal norms may be an influence on the development of the common law [Mabo 1992 B&W 889]
–         so far as the language of a statute permits, it should be interpreted and applied in conformity with the established rules of international law [Polites, (1945) 70 CLR 60 at 68-69, 77, 80-81.—but see McHugh J in Al Kateb, 2004, [63]-[65] extracts on web]
–         And in cases of ambiguity Australia’s obligations under a treaty may assist in interpreting a statue [Lim 1992, B&W 888-889]
–         BUT international law cannot be used as a tool of Constitutional interpretation : Kirby J has consistently advocated this where the court finds an ambiguity in the constitution [e.g. Kirby J in Kartinyeri 1998, B&W 892-899] but his view has not been accepted by the court. [B&W 893, Kirby J in Al Kateb, B&W 896]
–         The Teoh doctrine 1995, said that Australia’s ratification of an international treaty will amount to a holding out sufficient to give rise to a legitimate expectation that those provisions will be taken into account in administrative decision-making, and the failure to do so would give rise to a breach of procedural fairness rendering the decision unlawful; this doctrine, both as to legitimate expectation and also as to the relevance of treaty ratification to administrative decision-making, has now largely disapproved [see Lam, 2003 and also Kirby J in NAFF [extracts on web] despite B&W’s observations [B&W 889-892]
The external affairs legislative power : 
s. 51(xxix) : the power of the Parliament to make laws with respect to external affairs. This power supports legislation which has effect with respect to: 
          Relations with other countries
–         Crimes re sedition and inciting disaffection against friendly countries[ in this case, other Commonwealth (then Empire)countries] R v Sharkey 1949 B&W 899
–         Relation with the UK and other Dominions [‘external’ to Australia  R v Burgess 1935, B&W 899]
–         Relations with all countries outside Australia [Sharkey, B&W 899]
–         ‘international persons’ Koowarta, 1982 per Brennan J, B&W 899]
          Australia’s territorial sea and continental shelf [Seas and Submerged Lands case 1975 B&W 899]
          Matters and things external to, geographically outside Australia [Seas and Submerged Lands case 1975 B&W 900, Polyukhovich 1991, B&W 900-901]
–         Areas geographically outside Australia to which a treaty is directed are properly within the scope of the legislative power, and continue to be so even if the treaty were void in international law [Horta 1994 B&W 902]
–         Mere externality enough Industrial Relations Act case 1996 B&W 903, and R v Hughes 2000[B&W 255] 
          Matters of universal jurisdiction [piracy, war crimes] per Brennan J and Toohey J in Polyukhovich 1991, B&W 903-904
          Implementation of treaties [B&W 904-926]
–         Early broad approach [c.f. independence, and width of power B&W 904 : Burgess 1936, B&W 904-907, note Starke J ‘appropriate’ and ‘adopted’ B&W 907]; note re recommendations 
–         Limitations on power to implement treaties?
         Subject matter must be indisputably international in character? [dissenting judges in Koowarta 1982 re validity of RD Act B&W 908]
         Treaty must be on a matter of ‘international concern’? [Stephen J in Koowarta 1982 B&W 908, 910-912; Gibbs CJ, Wilson and Dawson JJ in Tasmanian Dams case 1983, B&W 912]]
         No limitation on power to implement a treaty [Mason, Murphy and Brennan JJ in Koowarta 1982 B&W 908]
         International concern not for court to decide, for executive, and entry into a treaty demonstrates this [Mason J Tasmanian Dams case B&W 913; c.f. the court in Horta]
         Legislation must conform to the treaty [Evatt, McTiernan JJ in Burgess] and must be appropriate means of carrying obligation into effect[Starke J in Burgess]
         Law must not colourably refer to the purpose : must be ‘reasonable proportionality between the law and the purpose of discharging’ the treaty obligation [Deane J, Tasmanian Dams case, B&W 917] [c.f. defence power/purposive power]
         Broad ambit of external affairs power re treaties upheld in Industrial Relations Act case 1996, B&W 920-922, subject to limits—also, partial implementation of a treaty OK B&W  924; and recommendations, as opposed to treaty obligations themselves, may be sufficient to attract the power [Evatt and McTiernan JJ in Burgess, Murphy J in Tas Dams, joint judgement in Industrial Relations Act case B&W 925.
         Limits : (a) mere aspirational treaties not attract the power; (b) law must correspond to the treaty regime with sufficient specificity (c) law must be reasonably capable of being considered appropriate and adapted to implementing the treaty [purposive aspect of external affairs power re treaties, Brennan J in Cunliffe, and Industrial Relations Act case B&W 923](d) bona fide treaty
–         Mere existence of an international obligation sufficient to attract s. 51(xxix) Tasmanian Dams case  B&W 915
         No ‘obligation’ not give rise to the power B&W 916 
          Murphy J’s extremely broad view of scope of s. 51(xxix) Tasmanian Dams case 1983, B&W 913-914
          Federal balance ; B&W 926-928; extracts from Murphy J in Tasmanian Dams, on web.
The executive power :
          Negotiating with other nation states; negotiating, signing, ratifying, or acceding to treaties; entering into or suspending diplomatic relations with other nation states; entry into, exit from, and negotiating with international bodies and instrumentalities; war and peace.
Lecture 20   Thursday 18 May 
The Corporations Power s. 51 (xx)
 B&W Chapter 17 Interrelationship of the interpretation of the power, and the characterization of the law.
Initially the power was interpreted narrowly by the High Court ; result of the ‘reserved powers’ doctrine: Huddart Parker, 1909, B&W 820-821
Huddart Parker overruled by Strickland v Rocla Concrete Pipes (Concrete Pipes case) 1971 B&W 822-824
The issues :
          Power to be interpreted broadly : Mason J, Tasmanian Dams, 1983, B&W 839; Mason J Actors Equity, 1982 B&W 835; Note B&W 840
–         Wide ‘plenary’ view of power endorsed by Toohey and McHugh JJ [majority] and Mason CJ, Gaudron and Deane JJ [minority] in Dingjan, 1995 B&W 841—giving a majority for the wide view]
          The ambit of the power : ‘with respect to,’ ‘foreign,’ ‘corporations,’ trading,’ ‘financial,’ ‘formed within the limits of the Commonwealth.’
–         ‘trade’ not limited to dealing with goods; laws re agreements restricting or monopolizing trade fall within the power; valid laws not necessarily limited to trading activities; laws regulating and controlling trading activities within power; [Barwick CJ, Concrete Pipes case, 1971 B&W 823]
–         ‘Trading corporations’ : to be determined not by purpose test but rather by activities test [Adamson’s case 825, B&W 824-827]
         Not limited to trading activities of trading corporations [Mason J Actors Equity 1982, B&W 835]
–         ‘financial’ means ‘dealing in finance’ [Ku-ring-gai 1978, B&W 828]
–         ‘financial corporations’ ; to be determined by the activities test, and financial activities need only be a substantial part of its activities; and will include a corporation which has not or has barely begun operations if its purposes involve financial purposes. [State Super Board Victoria 1982 B&W 828-829] 
         Not limited to financial activities of financial corporations [Mason J Actors Equity 1982, B&W 835]
–         ‘trading or financial corporation’ will include a company [including a shelf company] which has no current activities, if its purposes included trading or financial purposes. [Fencott 1983, B&W 829] 
         But this now tricky because of the ‘replaceable rule’ provisions of the Corporations Act B&W 830
–         ‘Trading and financial corporations’ will include a corporation with a connection to a state [state instrumentalities] [Tasmanian Dams case 1983, B&W 830-831]
–         Regulation of trading and financial corporations under s. 51 (xx) extends incidentally to control of company directors [CLM Holdings 1977 B&W 832]; 
–         Protection of trading and financial corporations under s. 51 (xx) extends to protection against certain union activity, such as secondary boycotts [Actors Equity 1982 {all court} B&W 832-837] 
         Read Actors Equity B&W 832-837
–         The power enables legislation on industrial relations more broad than that in the industrial relations power [s. 51(xxxv)] per Murphy J, Actors Equity, 1982, B&W 836
         This conceded in argument by plaintiff in  Industrial Relations Act case  1996 B&W 845
         C.f. 2005 Workplace Relations Amendment Act
          Characterization of the law probably the key : see Stephen J in Actors Equity B&W 833, B&W 840, and McHugh J in Dingjan 1995 840-843 READ Dingjan, B&W 840-845
–         Use of words ‘constitutional corporation’ — see Dingjan 1995, B&W 840.
–         McHugh J [majority which struck down a remote independent contractor provision] on characterization : law ‘with respect to’ corporations—characterize law by reference to rights powers liabilities duties and privileges which it creates [endorsed Grain Pool]; and then court judges whether the law so characterized operates so ‘that it can be said to be connected with’ the head of power, which in turn is determined by looking at the practical as well as the legal operation of the law – which means for the corporations power, the law must have in its practical or legal effect significance for the activities, functions, relationships or business of the corporation; will extend to those who deal with the corporation, or hold shares in it, or who hold office in it, or who control or work for it [Dingjan, 1995, B&W 841-842]
         BUT limitations on how far law may go : McHugh J B&W 842
         NOTE minority would have read provision down in accordance with s. 15A Acts Interpretation Act
         Note that Industrial Relations Act case  1996 distinguished Dingjan re third parties B&W 845.
          S. 51(xx) restricts the Commonwealth to enacting laws with respect to corporations already formed [Incorporation case 1990, B&W 845-849]
–         Cannot enact laws governing the incorporation of companies; Incorporation case struck down  the national regime of corporations and securities law : ramifications : the co-operative Cth/State scheme in mirror legislation which included a cross-vesting scheme to simplify enforcement throughout Australia of a uniform corporations law : this too struck down by HCA in re Wakim 1999—see B&W 247-248
Seminar 10
Reading : as for Lectures 17 and 18, especially Lim B&W  719-720, Kruger B&W  733-735, Al Kateb, B&W  735-746, Communist Party case 1951, B&W  870-881, re Colonel Aird B&W  866-865.
Detention :
          What is detention? What is the difference between the various kinds of detention?
–         Is there a ‘protective’ detention? If so, whom does it/they protect?
          What relevance is Chapter III to this discussion?
          Immigration detention :
–         What constitutional authority is there for it?
–         What was the issue in Al Kateb?
–         Why was this said to be a constitutional issue?
–         Did all judges deal with the constitutional issue, or did they merely engage in characterization of the law?
         What influence did individual judges’ approaches to interpretation have on characterization? [NB McHugh J and Kirby J]
         What is an ambiguity for constitutional purposes?
         What is an ambiguity for characterization/construction of a statue purposes?
–         What was the outcome in Al Kateb?
          Military detention
–         What is the status of military tribunals?
–         What is their relationship with the Constitution?
–         Read re Colonel Aird B&W  866-865
         What did this case decide? 
         What is the relevant test for constitutional trial by a military justice tribunal?
         Is it a wide or a narrow test?
         What are the ramifications of the application of this test?
          The defence power [read Communist Party case 1951, B&W   870-881]
–         What are the constitutional bases of governmental and legislative action re defence?
–         What is the ambit of s. 51(vi) in war? Peace? Transition?
         Who determines when a ‘war’ is happening?
Exercise of defence and foreign affairs power :
Problem question to be distributed covering s. 51(vi) and s. 51(xxix) [to be continued in Seminar 11]
Lecture 21   Monday 22 May
Economic powers : trade and commerce s. 51 (i)
B&W Chapter 16 795 ff.
‘laws… with respect to trade an commerce with other countries and among the States.’
Recall the economic union motivation for establishing the Commonwealth, and the giving exclusively to the Commonwealth the right to imposes customs and excise duties, and to grant bounties [s. 86, s. 88, s. 90]. Import and export then solely a matter for the Commonwealth not the States. Recall also that s. 92 stated that after the imposition of uniform customs duties, which occurred in 1901, ‘trade commerce and intercourse among the States whether by means of internal carriage or ocean navigation shall be absolutely free.’
The trade and commerce power ‘at the heart of the federal system’ per Murphy J in ANA case 1976 B&W 808
          s. 51 (i) interpreted to refer to ‘overseas and inter-state trade and commerce.’ [Burgess per Latham CJ B&W 798; ANA case 1945, B&W 795] thereby specifically leaving intra-state trade and commerce to the relevant State .
–         HCA refused to adopt co-mingling doctrine of US [B&W 796; Burgess 1936, B&W 797, 799]
–         Effect of ‘reserved powers’ doctrine? 
         NB Barwick CJ Concrete Pipes case 1971 – s. 51(i) ‘does nor reserve… intra-state trade to the States’ B&W 797
–         But there may be some intra-State trade ‘so direct or proximate a relationship to inter-state trade’ that it would fall within Commonwealth power [Evatt and McTiernan JJ, Burgess, B&W 799; Second Airlines case, B&W 800]]
–         Implied incidental power important : but cannot extend to obliterate distinction between ‘inter-state’ and ‘intra-state’ trade [Dixon CJ in Wragg 1953, B&W 803] 
         But operation of incidental aspect of power probably much broader when it come to trade with other countries : [Noarlunga Meats 1954 B&W 804—Cth regulations setting health requirements as to slaughter (within a State) as condition precedent to a meat export licence held valid, and inconsistent state regulations inoperative pursuant to s. 109]
         Power to prohibit includes power to allow subject to conditions [Fullagar J, Noarlunga, B&W 804]
         S. 51(i) so far as it relates to matters which may affect adversely or beneficially Australia’s export trade may extend as far back as the factory, field or mine [Fullagar J, Noarlunga, B&W 805]
 
Lecture 22   Thursday 25 May
Economic powers : tax s. 51(ii) and customs and excise S.  90
B&W Chapter 23
What is a tax? B&W 1060ff. tax on goods [an excise] tax on earnings [income tax] tax on imports [customs duties]
Taxes either direct or indirect : J S Mill B&W 1077
Tax :
          Tax is a compulsory exaction of money by a public authority for public purposes enforceable by law and not a payment for services rendered [Latham CJ in Matthews v Chicory Marketing Board 1938, B&W 1060. but this definition not exhaustive
–         But a fee for immigration clearance on incoming international passengers is a tax [Air Caladonie 1988 B&W 1061, c.f. role of citizens B&W 1068-69]
–         A tax is not a penalty MacCormick 1984, Air Caladonie 1988 B&W 1061
–         While tax is usually a means of raising revenue for government purposes, not all taxation has the primary purpose of revenue raising [Airservices, 1999, B&W 1070]
         Tax can be other than money
         Tax can be by a non-public authority [[Air Caladonie B&W 1061; Tape Manufacturers 1993 B&W 1062] provided the exaction and payment to the person is authorized by statute Tape Manufacturers 1993 B&W 1062] and the purposes are public purposes [Tape Manufacturers 1993 B&W 1062]
         Tax can be for purposes which could not be described as public [Air Caladonie B&W 1061] even if the monies are not paid into consolidated revenue [Tape Manufacturers 1993 B&W 1062-1063]
         But even if the monies are paid into consolidated revenue, this does not necessarily mean it is a tax [payment into CR a rebuttable presumption] – liability to pay child support not a tax [Luton 2002 B&W 1065-1067] – an amount already due and payable under an existing obligation is not a tax
         To be ‘payment for services rendered’ the services must be rendered to the person required to make the payment [Air Caladonie B&W 1061]
          But fees for a privilege or penalties for criminal act are not taxes [Air Caladonie B&W 1061]
         ‘fee for services’ – 3 criteria B&W 1067; Air Caladonie, B&W 1068-1069]
         ‘user pays’ not a tax ; a fee for service ; statutory lien not a tax: recoupment of fee for service [Airservices 1999, B&W 1069]; NOTE McHugh  at B&W 1071 re user pays.
         Fee for service must be reasonably related to the cost of the service provided [Airservices 1999 B&W 1070]
         That the revenue raising burden is secondary to some other object or purpose does not mean that it is not a tax [motives of legislature irrelevant] [Northern Suburbs General Cemetery 1993 B&W 1064-1065]
         Tax must be imposed by reference to ascertainable criteria  i.e. a tax must not be arbitrary MacCormick 1984 B&W 1072
         Imposition of tax on a subject must be capable of review Brown per Dixon J [c.f. Communist Party case 1951] see MacCormick, B&W 1072-1073 – constitutionally there is no ‘incontestable tax’
         But a harsh tax need not be constitutionally arbitrary nor constitutionally invalid, and if the opinion of the tax commissioner is involved, he must be guided by policy and purpose of the enactment, and any unreasonable opinion is judicially reviewable [Giris 1969, Truhold 1985, B&W 1074; Austin 2003 B&W 1074-75] 
          Law imposing tax must originate in the House of Representatives  s. 53 B&W 1059
–         Implements constitutional convention
–         S. 53 not justiciable Osborne 1911, Native Title Act case 1995, Permanent Trustee 2004 B&W 1059
          Senate cannot amend a tax Bill s. 53 ;  implements constitutional convention
–         But Senate may request amendments to or omission of items by message to the House of Representatives s. 53
          A law imposing tax [or customs or excise]  must deal only with the tax [or customs or excise] s. 55
–         Implements convention against ‘tacking.’
–         S. 55 is justiciable : refers to ‘laws’ not ‘proposed laws’ Osborne 1911
         ‘one subject of taxation’ in s. 55 broadly defined [Resch 1942 B&W 1060]
         But the whole act will not be rendered invalid because of inclusion of 1 provision offending s. 55, rather the provision and not the rest of the act will be invalid [Air Caladonie, B&W 1061]
–         Tax acts are separated from tax assessment acts, though Permanent Trustee 2004 suggested that this not necessary, because assessment covered by incidental aspects of ‘tax’; but HCS suggested continuation of the practice so as not to thereby curtail the powers of the Senate pursuant to s. 53 [B&W 1060]
Excise :
Customs, excise and bounties became exclusive to the Commonwealth pursuant to s. 90 on 8 October 1901; see generally B&W 1075. therefore State laws imposing excise are unconstitutional
          A tax on goods not services; usually associated with taxes on tobacco and liquor
          ‘reserve powers of the States’ doctrine ; influenced early HCA interpretation of ‘excise’
–         Brewer’s licence fee held to be NOT an excise [tax on goods] but rather ‘a condition imposed by statute [the State] on persons who are engaged in producing them’] [Peterswald v Bartley 1904 B&W 1076-1977]
         Excise a tax imposed on goods re quantity or value, and at the point of time when the goods are ‘produced or manufactured’ Griffith CJ for the court; it is an indirect tax [Peterswald v Bartley 1904 B&W 1076-1977] BUT note B&W 1077 re direct and indirect nature of tax
          Widened view : excise a tax on or connected with goods or commodities [Dixon J in Chicory Marketing Board 1938 B&W 1078] which is passed on to the consumer [a ‘sales tax’ per Dixon J in Parton v Milk Board B&W 1079]; irrelevant that it not imposed at production or manufacture, and does not necessarily have to be related to quantity.
          BUT a State licence fee involving the sale of liquor  is NOT and excise, if it is calculated on past purchases [therefore could not be said to be a tax on existing goods] Dennis Hotels 1960 B&W 1080-1083 4:3 decision]
–         Criterion of liability for excise is the taking of a step in the process of bringing goods into existence or to a consumable state, or passing them down the line from earliest point of production to receipt by the consumer : Kitto J in Dennis Hotels endorsed by HCA in Bolton 1963 B&W 1083
          BUT stamp duty on receipts for the sale of goods IS an excise B&W 1083-1084
          BUT a State licence fee for retail sale of tobacco calculated on past stock value is NOT an excise [Dickenson’s Arcade 1974, following Menzies J in Dennis Hotels [B&W 1084-1085] see also Philip Morris 1989 B&W 1092-1093]; regime also applies to petrol [H C Sleigh 1977 B&W 1088] 
–         But while HCA refused to reopen Dennis Hotels in 1993, it held that licensing fees for wholesale or retail of X-rated videos WAS an excise[Capital Duplicators No 2, 1993, B&W 1094]
         Not regulatory but revenue raising
–         But this formula confined to retail and not manufacturing or processing businesses [MG Kailis 1974 B&W 1095]
         Does not apply to an abattoir [Gosford Meats 1983 B&W 1089] [was an excise] or pipeline operation fee [was an excise] Hematite 1983 B&W 1089]
          And a State ‘consumption tax’ on persons consuming tobacco ostensibly to be paid by consumers but in fact paid by retailers is NOT an excise Dickenson’s Arcade 1974, B&W 1085-1087]
          S. 90 applies as against the territories as well as the states [Capital Duplicators No 1 992 B&W 1094]
–         Not a regulatory scheme but a money-raising scheme
          Licence-fee type non-excise based on the tobacco/liquor/petrol cases[the ‘franchise cases’] eliminated by Ngo Ngo Ha 1997 B&W 1095-1096]
–         Not licence to carry on business but a tax on goods [excise Ha, B&W 1097-8]
         Look at practical as well as legal operation of the law 
–         An excise is an inland tax on a step in the distribution of goods; tax on the production, manufacture, sale, or distribution of goods Ha, B&W 1097
         Ha not decide whether a consumption tax is an excise B&W 1097]
–         Decision not to have prospective-only effect [B&W 1098]
–         But perhaps the Dennis Hotels method still OK if level of tax is low B&W 1100.
Seminar 11
Reading : as for Lectures 19 and 20, and as for the exercise carried over from Seminar 10 [i.e. Communist Party case 1951, B&W  870-881], and also Dingjan B&W  840-845, 
Exercise on defence and external affairs power :
Continued from Seminar 10
Questions Corporations power:
          What is the ambit of the corporations power?
–         How widely has the power been interpreted? [ give case authority and judges]
–         What is the incidental operation of the power?
          To whom does it apply?
          To who does it not apply?
Exercise on Corporations power :
Problem question to be distributed.
Lecture 23   Monday 29 May
Economic powers ; grants s. 96 and appropriations  ss.  81-83.
B&W  Chapter 24
Grants power :
s. 96 : enables commonwealth virtually to make what grant and impose such conditions as it thinks fit [Moran 1939, B&W 1120-1121] usually 2 kinds : general revenue grants [no conditions] and specific purposes or tied grants [with conditions]
          Can use this power to adjust inequalities between states Moran B&W 1121 per Latham CJ
–         S. 96 not subject to prohibitions on discrimination and preference in ss. 51(ii) and 99 of the Constitution [Moran 1938 B&W 1135]
–         S. 96 not ‘subject to this Constitution’ like s. 51 or s. 52
         Therefore not subject to the ‘just terms’ limitation in s. 51(xxxi) Pye v Renshaw 1951 B&W 1135
         BUT is subject to prohibition in s. 116 [dicta in DOGS case 1981 B&W 1135]
         Cannot be coercive [Dixon CJ in Second Uniform Tax case 1957 B&W 1130 and Wilson j in DOGS]
          First Uniform Tax case 1942: B&W 1123-1127 : 4 separate but interlocking acts : a tax act, a tax assessment act, a states grants act, and a war-time transfer of personnel act.; HCA assess validity of each act separately [motives of legislature irrelevant]
–         Taxing act set very high level of income tax, the states grants act reimbursed a State if it had not imposed any income tax, and the assessment act gave priority to payment of the Commonwealth income tax over any state income tax
–         Note reference to s. 109 in context of Commonwealth weakening States [c.f. Melbourne Corporation principle] per Latham CJ B&W 1125
         Not a question of a prohibition on Cth but rather an absence of power; if Cth Act within power it’s OK B&W 1125-26
         Abuse of power to be remedied by people not courts B&W 1126 [note Starke J’s dissent B&W 1127 re the States and federalism]
–         All acts valid.
          Second Uniform Tax case 1957 B&W 1127-1131
–         The s. 96 grant held valid : wide ambit of the power : but note Dixon CJ’s reservations at B&W 1129-1130
–         Re-enactment of the priority provision stated to be not for purposes of the war but for purposes of the Commonwealth : this provision s. 221 held invalid : B&W 1127
          Vertical and horizontal fiscal imbalance B&W 1131-1132
–         The GST and the States B&W 1132-1134
Appropriations power : ss. 81, 83 : 
          All revenues must be paid into Consolidated Revenue
–         All revenues to be appropriated s. 81 and no money taken from the treasury except by appropriation s. 83
–         Moneys must be appropriated ‘for the purposes of the commonwealth’ s. 81
          ‘purpose of the Commonwealth’ a political matter [Latham CJ Pharmaceutical Benefits case 1945 B&W 1102-1106 at 1104 ]
–         Wide interpretation of ‘purposes of the Commonwealth’ [Pharmaceutical Benefits case 1945, majority in AAP case 1975,  B&W 1106, see mason J at B&W 1109]
–         BUT cannot use s. 81 as a free-standing head of power to establish a compulsory system with penalties independent of legislative power B&W 1105 [Pharmaceutical Benefits scheme invalid]
–         Ambit of power circumscribed by original ideas in 1901? [Yes, Barwick CJ in AAP case 1975 B&W 1106-6, No Mason J AAP case B&W 1109]
–         Appropriation not depend on a specific head of legislative power ; use prerogative power and also s. 51 (xxxix) Jacobs J AAP case 1975 B&W 1112-1116
–         Summary of AAP case in Davis 1988 B&W 1117]
         Appropriations under s. 81 not ordinarily justiciable (susceptible to legal challenge?) B&W 1117)  
–         Combet 2005 B&W 1117-1120 – lack of specificity in appropriations?
         HCA decides issue on matters of statutory interpretation : not address constitutional issue
Lecture 24   Thursday 1 June
Economic powers : freedom of trade, commerce and intercourse  s. 92 
‘trade commerce and intercourse among the states shall be absolutely free’
Re ‘trade and commerce’ ;
          The influence of the justices’ individual views on interpretation of s. 92 [B&W Isaacs, 1228-1229, 1233; Dixon, B&W 1238-1239, 1245-7; Barwick, 1247-49,  
–         Bank Nationalization case 1948 B&W 1242-1245 
          Regulation? Monopoly?
–         Wheat Board cases B&W 1251 [c.f. the Wheat case]
          Cole v Whitfield 1988 B&W 1253-1261
–         The test
–         B&W summary 1261
–         Barwick’s view B&W 1261-1262
–         Implementation of test post Cole v Whitfield B&W 1262-, 1264.
Re ‘intercourse’ :
          Generally B&W 1267-1274
          Note APLA 2005 B&W 1270
Seminar 12
Reading : as for Lectures 21 and 22.
Questions s. 51(i):
          What do you think the intention of the men who framed the Constitution was when they wrote s. 51(i)?
–         Relevance of colonial policies here?
          What does the High Court say that s. 51(i) means?
          How far does the s. 51(i) power reach?
–         Is this different for trade and commerce with different destinations? If so, why?
–         Could the Commonwealth stop all trade between the States?
          What relevance if any do ‘States’ rights’ and federalism have in the way in which s. 51(i) has been interpreted?
          How does the interpretation of s. 51(i) fit with that of s. 92?
          Is the interpretation [of s. 51(i) and s. 92)congruent with a globalized  economy?
Questions taxes:
          Why do you think Dixon J made the remarks he did in the Second Uniform Tax case about the First Uniform Tax case? [bear in mind that Dixon J was an envoy to Washington at the time of the first case] 
–         Do you think the First Uniform Tax case was rightly decided? If so, why, if not why not?
          What relevance have these cases had for federalism?
          Why do you think the Court took the view it did on the franchise cases [Dennis Hotels, Dickenson Arcade?]
–         What relevance had federalism to the way these cases were decided?
          What did Ngo Ngo Ha decide?
–         Why do you think the Court took the view it did in this case?
–         What was the relevance of or to federalism of this case?
          Discuss the relevance of s. 96 to Federalism
–         Can the Commonwealth effectively enforce any conditions on s. 96 grants?
–         Can the Commonwealth use s. 96 to obtain policy ends for which it does not have a head of legislative power in s. 51?
         If so, constitutionally, why is this so, and if not why not 
Lecture 25   Monday 5 June
Intergovernmental  immunities,  current state of the Commonwealth,  and Constitutional  Change
The Constitution: legal issues :
          Separation of powers ; the pre-eminence of the judicial power
–         Interpretative approaches
–         Democracy
          Federalism, states’ rights, nation state, and globalization 
–         The fiscal position 
–         The economic position
–         The international position
–         The internal regulatory position
          The Constitutional prohibitions of legislation power
–         Many dealt with in second semester
–         The implied intergovernmental immunities doctrine
The implied intergovernmental immunities doctrine B&W 1139-40
          Engineer’s case B&W 1140
          States immune from certain Commonwealth laws? Melbourne Corporation case 1947 B&W 1142- 1146
         Payroll Tax case 1971 B&W 1146-1149
         Tasmanian Dams case 1983 B&W  1149-1151
         Queensland Electricity Commission case 1985 B&W  1151-1153
         ARU case 1995 B&W 1155-1159
         Industrial Relations Act case 1996 B&W  1159-1160
         Austin 2003 B&W 1163-1168
          Commonwealth immune from certain State laws?
         Pirie v Mcfarlane 1925 B&W  1169
         Uther 1947 B&W 1170-1172
         Cigamatic 1962 B&W 1173-1175; 1177-1179—note relevance of s. 64 of Judiciary Act
         Henderson’s case 1997 B&W  1179-1186
The Constitution : its meaning and change:
          Original idea and current situation
–         People
–         nation
–         States and Commonwealth
          How change the constitution?
–         s. 128 referenda
–         judicial interpretation
         the Kirby position re international law and McHugh J’s riposte Al Kateb 2004
         see also Kelly article on Marbury, Conclusion,  above 
          s. 128 B&W 1382-1390
–         list of amendments through s. 128 [Appendix 6 B&W  1447 ff.]
          a republic? B&W 1390-1404
–         bill of rights? [second semester]
 
Lecture 26   Thursday 8 June
Constitutional change, review of the course and discussion of the exam
          Current thinking on Constitutional change
          The current status of the Constitution
–         Review of issues covered in semester
          The exam
Seminar 13 
This seminar will deal briefly with intergovernmental immunities, and Constitutional change, and then preview the type of exam that will be set.
Questions :
          What is the Melbourne Corporation principle?
–         How does the court currently interpret it?
          What is the principle espoused by Cigamatic?
–         How does the court now interpret it?
          How do these principles fit into the notions of 
–         the Commonwealth
–         Federation
–         States’ rights
          How has federalism affected the way the Court has interpreted the Constitution?
          Is the Constitution a ‘fundamental law’?
–         If so, why; if not why not.
          Should Constitutional change occur?
–         If so, how often and why?
          Does the Constitution need changing?
–         If so, which aspects and why.
          Who should change the Constitution and how?
          Why do you think so many referenda have failed to obtain the approval required by s. 128?
–         How might constitutional change occur successfully using the s. 128 process?
–         How else might it occur?
Discussion of the Exam.
 
Take Home Exam  9 June-13 June [15 June externals]
Exam period 14 June-30 June
Mid-Year break 1 July-30 July
Semester 2 begins Monday 31 July
 
 


[1]   McGinty (1996) 186 CLR 140 at 168, 182-183, 231, 284-285.
