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COURSE INFORMATION
Course Teaching Staff

Dr Andrew Lynch (Convenor)
Room

329
Telephone
9385 9654
Fax

9385 1175

E-mail

a.lynch@unsw.edu.au

Classes: 
11am-1pm (Mon & Thurs; rm 275) and 4pm-6pm (Mon & Thurs; rm 303) 

Consultation:
2pm-4pm Mon & Thurs or by appointment
Mr Keven Booker

Room

335
Telephone
9385 2230

Fax

9385 1175

E-mail: 
k.booker@unsw.edu.au
Classes: 
11am-1pm (Tues & Fri; rm 388) 

Consultation:
Immediately before and after class or by appointment.

Course Description
Units of Credit:
6
Relationships:
This course has a significant relationship to LAWS 2140 Public Law. But while that course focused upon broad institutional questions, Federal Constitutional Law is directed to the provisions of the Commonwealth Constitution itself and their role in determining the validity of exercises of legislative power. In doing so, the subject also has a clear relationship with LAWS 2160 Administrative Law, which is concerned with the legal regulation of governmental action. Knowledge is assumed from Foundations of Law, Administrative Law and Public Law and the course content and level of treatment has been designed accordingly.
Course Aims:
This subject aims to introduce students to the fundamentals of federal constitutional law. Students will acquire specific knowledge about particular legislative powers of the Commonwealth and States and the express and implied limitations arising from the Constitution upon those powers. In doing so, students should gain an understanding of both the underlying principles and doctrines which are necessary for the successful operation of the Australian federation and approaches to constitutional interpretation on the High Court of Australia.

Course Outcomes:
At the completion of this course, students will have developed an understanding of:
· the nature and elements of the Commonwealth Constitution;

· the role and methods of the High Court in interpreting the Constitution;

· the relationship between the parties to the Australian Federation;

· the scope of specific grants of legislative power to the Commonwealth;

· those rights and freedoms guaranteed by the Constitution; and

· the arguments in favour of and against constitutional reform; 

as well as:
· an ability to cogently discuss these concepts in a scholarly and persuasive manner;
· further development of problem-solving skills. 
Achievement of these outcomes will ensure that students develop the following attributes from among the five which the UNSW School of Law aims to instil in all of its law graduates:
1. (Core disciplinary knowledge) a functioning and contextual knowledge of public law and legal institutions;

2. (Transferable intellectual skills) excellent intellectual skills of analysis, synthesis, critical judgment, reflection and evaluation; and
3. (Communication skills) effective oral and written communication skills both generally and in specific legal settings.

Approach to 

learning 

and teaching:
The teaching philosophy in this subject is one focused on student-centred learning. Students are encouraged and supported not just to read and comprehend the material under examination – but to actively engage with it through their own thoughts and reactions and to exchange these with others in class discussion. 
Teaching Strategy:
The principal teaching method consists of class discussion of the decisions and commentaries extracted in the casebook and supplementary materials. Thus, a major and essential part of the course is completion of the required reading in advance of the class (and re-read afterwards as needed). The reading has been set at a reasonable amount to allow you to complete it. You will be expected to participate in class. If this causes you any difficulty, you should see your lecturer. Individual lecturers may employ in class a variety of techniques and use different resources – notes, powerpoint etc – as they see fit.
ASSESSMENT
The assessment tasks for this course are designed to ensure that the objectives listed above in the Course Description are attained by students who successfully complete it. 
Mid-Session Take-home Exercise – 40% - Due: Monday, 17 September (4.00pm)

The exercise will be made available on Wednesday 5 September and may cover any of the topics covered up to that point. The due date is Monday, 17 September.

The following instructions supplant the Faculty’s general policy on these issues:

Limits
The page limit for the mid-session exercise is 5 pages (approx 1500 words). Any pages over this limit will simply not be read. All papers should be typed using the font of Times New Roman 12pt with double line spacing throughout and a 3cm margin on all sides. (Please do not attempt to circumvent these requirements by using 11pt or altering the spacing and margins – such variations are easy to spot and you will be asked to resubmit the paper in the correct format!)
In order that well-referenced papers are not disadvantaged by the page limits, the paper is to be referenced by means of endnotes rather than footnotes. Incomplete or inaccurate referencing will attract a penalty. Students should follow the advice on referencing found in the Australian Guide to Legal Citation.

Submission and Lateness

Assignments are to be submitted via the Assignment Box located at the Student Administration counter and cannot be submitted by email. Please remember to attach and sign a cover sheet and to keep a hard copy of your paper.
In respect of the take-home exercise, a penalty of 5% of the mark awarded will be deducted for every day (or part thereof) of lateness. Extensions to the due date will be granted by your lecturer only in exceptional circumstances. If you have a medical reason, appropriate medical evidence, such as a doctor’s certificate, should be provided. Any extension should be sought, in writing, no later than 2 days before the due date.
End of Semester Formal Exam– 60% - Held: Formal Exam Period
The final exam will be open book. It will consist of a combination of problem and essay questions and is worth 60% of the final mark. 
The exam will be based on material covered throughout the course. There will be an element of choice in selecting which questions to answer. 

Assessment Rationale
The rationale behind the take-home exercise is to give students ample time to reflect upon the complexity of the questions asked and make a thoughtful response to their first assessment in the course. The feedback provided in respect of the mid-session take-home is crucial in preparing for the final exam, by which time students are expected to be able to identify issues and apply the law to them appropriately more swiftly. 
Criteria
The criteria by which both assessment tasks will be assessed will, of course, relate to the specific questions, but also generally a student’s demonstration of:

· Understanding of the subject content;

· Ability to apply knowledge appropriately to the assessment task at hand;

· Succinctness, clarity, relevance and insight; and
· Critical appraisal of the frameworks and assumptions that underpin the subject.
Special Needs

Special adjustment of the learning environment to assist a student with a disability may require the assistance of the Equity Officer (Disability) in the Equity and Diversity Unit (9385 4734 or www.equity.unsw.edu.au/disabil.html). The EDU may be of assistance on issues such as access to materials, signers or note-takers, the provision of services and particular exam and assessment arrangements. Early notification is essential to enable any necessary adjustments to be made.  
Special Consideration - Illness And Misadventure
Students who believe that their performance has been adversely affected this semester should consider making an application to the University for special consideration. Please consult:

<https://my.unsw.edu.au/student/atoz/SpecialConsideration.html>.
Supplementary Exams
Students who miss the formal exam for a legitimate reason, should, without delay, consult the Faculty’s policy and advice at:
<www.law.unsw.edu.au/current_students/admininfo/index.asp>.
ACADEMIC HONESTY AND PLAGIARISM
What is Plagiarism?

Plagiarism is the presentation of the thoughts or work of another as one’s own.*  Examples include: 

· direct duplication of the thoughts or work of another, including by copying material, ideas or concepts from a book, article, report or other written document (whether published or unpublished), composition, artwork, design, drawing, circuitry, computer program or software, web site, Internet, other electronic resource, or another person’s assignment without appropriate acknowledgement;

· paraphrasing another person’s work with very minor changes keeping the meaning, form and/or progression of ideas of the original;

· piecing together sections of the work of others into a new whole;

· presenting an assessment item as independent work when it has been produced in whole or part in collusion with other people, for example, another student or a tutor; and

· claiming credit for a proportion a work contributed to a group assessment item that is greater than that actually contributed.† 

For the purposes of this policy, submitting an assessment item that has already been submitted for academic credit elsewhere may be considered plagiarism.

Knowingly permitting your work to be copied by another student may also be considered to be plagiarism.

Note that an assessment item produced in oral, not written, form, or involving live presentation, may similarly contain plagiarised material.

The inclusion of the thoughts or work of another with attribution appropriate to the academic discipline does not amount to plagiarism.

The Learning Centre website is main repository for resources for staff and students on plagiarism and academic honesty.  These resources can be located via:

www.lc.unsw.edu.au/plagiarism
The Learning Centre also provides substantial educational written materials, workshops, and tutorials to aid students, for example, in:


· correct referencing practices;

· paraphrasing, summarising, essay writing, and time management;

· appropriate use of, and attribution for, a range of materials including text, images, formulae and concepts.

Individual assistance is available on request from The Learning Centre.

Students are also reminded that careful time management is an important part of study and one of the identified causes of plagiarism is poor time management.  Students should allow sufficient time for research, drafting, and the proper referencing of sources in preparing all assessment items.

* Based on that proposed to the University of Newcastle by the St James Ethics Centre.  Used with kind permission from the University of Newcastle

† Adapted with kind permission from the University of Melbourne.

The University regards academic misconduct as a very serious matter. 

Students found guilty of academic misconduct are usually excluded from the University for two years. Contingent on the individual circumstances, however, the period of exclusion can range from one session to permanent exclusion from the University. 

The following are some of the actions which have resulted in students being found guilty of academic misconduct in recent years: 

· use of unauthorised aids in an examination;

· submitting work for assessment knowing it to be the work of another person;

· improperly obtaining prior knowledge of an examination paper and using that knowledge in the examination;

· failing to acknowledge the source of material in an assignment, or the extent of indebtedness to others.

No essays or assignments should be accepted without the student signing the academic misconduct declaration that is included on the Law School assignment cover sheet. 

It is the responsibility of each student to use correct methods of acknowledging other people’s ideas. In cases where students collaborate with other students, the extent of collaboration should be included as well as the names of all students who contributed to the piece of work.  Anyone not already familiar with correct forms of acknowledgement is strongly advised to consult the UNSW Learning Centre Web Page on Avoiding Plagiarism <http://www.lc.unsw.edu.au/plagiarism/index.html> 

COURSE EVALUATION AND DEVELOPMENT
Student feedback is very important to continual course improvement. This is demonstrated within the School of Law by the implementation of the UNSW Course and Teaching Evaluation and Improvement (CATEI) Process, which allows students to evaluate their learning experiences in an anonymous way.  The resulting evaluations are ultimately returned to the course convenor, who will use the feedback to make ongoing improvements to the course. 
Additionally, the convenor welcomes other forms of feedback from students about their experience of the course. 
RESOURCES FOR STUDENTS
Required Text
The only required book is:

· Tony Blackshield & George Williams, Australian Constitutional Law & Theory: Commentary and Materials (4th ed, Federation Press, 2006) 
You will need to purchase a copy of this book from the UNSW bookshop (please do not use the earlier editions which are out of date or the abridged version) and bring it to every class. It contains a copy of the Australian Constitution. Occasionally supplements are needed for coverage of more recent cases and these are available for free at: 

http://www.federationpress.com.au/bookstore/book.asp?isbn=9781862875852#booksupplements
Additional Resources
There is a large collection of books and articles on Australian public law. Some of the more useful books, many available in the UNSW library, are listed below. Further reading is also listed at the end of each chapter in the required text.

Other texts

· Keven Booker, Arthur Glass, and Rob Watt, Federal Constitutional Law: An Introduction (2nd ed, 1998).
· Gerard Carney, The Constitutional Systems of the Australian States and Territories (2006).
· Melissa Castan & Sarah Joseph, Federal Constitutional Law: A Contemporary View (2nd ed, 2006).

· David Clark, Principles of Australian Public Law (2003).

· Katherine Lindsay, The Australian Constitution in Context (1999).

· Gabriel Moens & John Trone, Lumb and Moens’ The Constitution of the Commonwealth of Australia Annotated (7th ed 2007).
· Imtiaz Omar, Butterworths Questions and Answers: Constitutional Law (2nd ed, 2003).

· Suri Ratnapala et al, Australian Constitutional Law: Commentary and Cases (2006).
· Andrew Stewart & George Williams, Work Choices: What the High Court Said (2006).
· George Williams, Human Rights Under the Australian Constitution (1999).

· George Winterton et al, Australian Federal Constitutional Law: Commentary and Materials  (2nd ed, 2007).

· George Winterton, Parliament, The Executive and the Governor-General (1983).

· Leslie Zines, The High Court and the Constitution (4th ed 1997).

Collections of essays

· Michael Coper & George Williams (eds), How Many Cheers for Engineers? (1997).
· Robert French et al, (eds), Reflections on the Australian Constitution (2003).
· HP Lee & George Winterton (eds), Australian Constitutional Landmarks (2003).

· HP Lee & George Winterton (eds), Australian Constitutional Perspectives (1992).

· Brian Opeskin & Fiona Wheeler (eds), Australian Federal Judicial System (2000).

· Charles Sampford & Kim Preston, Interpreting Constitutions: Theories, Principles and Institutions (1996).

· Adrienne Stone & George Williams (eds), The High Court at the Crossroads: Essays in Constitutional Law (2000).

Historical

· Greg Craven (ed), The Convention Debates 1891-1898: Commentaries, Indices and Guide (1986).

· Helen Irving, To Constitute a Nation: A Cultural History of Australia’s Constitution (1997).

· Helen Irving (ed), A Woman’s Constitution (1996).

· John Quick & Robert Garran, The Annotated Constitution of the Australian Commonwealth (1901).

General

· Tony Blackshield, Michael Coper and George Williams (eds), The Oxford Companion to the High Court of Australia (2001).

· Michael Coper, Encounters with the Australian Constitution (1987/1988).

· Greg Craven, Conversations with the Constitution: Not Just a Piece of Paper (2005).
· Brian Galligan, Politics of the High Court (1987).

· Bede Harris, A New Constitution for Australia (2002).

· Haig Patapan, Judging Democracy (2000).

· Jason Pierce, Inside the Mason Court Revolution (2006).

· Geoffrey Sawer, Australian Federalism in the Courts (1967).

· David Solomon, The Political High Court (1999).

Websites

This subject does not utilise WebCT. High Court cases reports in the Commonwealth Law Reports are available on Sirius via ‘Lawbook Online’. The High Court homepage is at <www.hcourt.gov.au>.

Library
Students seeking to obtain the above or further resources should seek assistance from the UNSW Library: <www.info.library.unsw.edu.au/web/>.
COURSE SCHEDULE 
	Week
	Class
	Topic

	1

(23-27/7)

	1

	Fundamentals of Australian Constitutional Law 



	
	2

	The High Court and Constitutional Interpretation - A 



	2

(30/7-3/8)

	1

	The High Court and Constitutional Interpretation – B


	
	2

	The High Court and Characterisation 

	3

(6-10/8)
	1

	Inconsistency of Laws



	
	2

	The External Affairs Power – A



	4

(13-17/8)
	1

	The External Affairs Power – B  


	
	2

	The Races Power




	5

(20-24/8)
	1

	The Corporations Power – A 


	
	2

	The Corporations Power – B

	6

(27-31/8)
	1

	The Defence Power



	
	2

	The Aliens Power

	7

(3-7/9)
	1

	The Taxation Power – What is a Tax?

	
	2

	APEC Public Holiday

	8
(10-13/9)
	1

	Fiscal Federalism

	
	2


	Freedom of Interstate Trade and Commerce

	9
(17-21/9)
	1

	Trial by Jury and Freedom of Religion 

	
	2


	Freedom of Political Communication – A

	Mid-Session Break – 24-29 September

	10
(2-5/10)
	Reading Week – No Classes

	11
(8-12/10)

	1

	Freedom of Political Communication – B


	
	2


	Freedom of Political Communication – C


	12
(15-19/10)
	1

	Judicial Power & Detention – A



	
	2


	Judicial Power & Detention – B 


	13
(22-26/10)
	1

	The Federal Compact: the Melbourne Corporation Principle – A 


	
	2


	The Federal Compact: the Melbourne Corporation Principle – B 


	14
(29/10-2/11)
	1

	Revision Class

	
	2


	No Class


DETAILED READING GUIDE and QUESTIONS

Students should ideally read as widely as possible, but the references below indicate the bare minimum of reading which students should complete prior to attending class. 
‘Casebook’ refers to Blackshield and Williams, Australian Constitutional Law & Theory: Commentary and Materials (Federation Press, 4th ed, 2006). ‘Casebook Supplement’ refers to a supplement to the Casebook on the Federation Press website: <www.federationpress.com.au/supplements>.

Additionally, some fairly simple questions are listed under each topic in order to give you some kind of framework when completing the set reading in advance of each class. We will be venturing far beyond these questions, but they are a helpful starting point in your initial approach to a topic. 

From time to time, we will be applying the principles under discussion to hypothetical problems which will be distributed in class.

Fundamentals of Australian Constitutional Law
Reading:

Material for this topic will be distributed in the class.

Questions:
· What do you already know about the Commonwealth Constitution?

· What are its main concerns?

· What rights are protected in the Constitution?

The High Court and Constitutional Interpretation – A

Reading:

Pre-Engineers
· Casebook 296-7 (Chapter 7, section 1).

· Casebook 303-05 (Chapter 7, section 3 until start of Blackshield extract).
The Engineers case



· Amalgamated Society of Engineers v Adelaide Steamship (1920) 28 CLR 129, Casebook 307-12 (Chapter 7, section 4).

Reactions to the Engineers case

· Victoria v Commonwealth (1971) 122 CLR 353 (Windeyer J), Casebook 312-313. (Chapter 7, section 4).
· RTE Latham, The Law and the Commonwealth, Casebook 313-314. (Chapter 7, section 4).
Literalism and legalism

· Casebook 314 (section 5) – 317 (end of the extract from Shklar).

Questions:
· What was the doctrine of reserved State powers?

· What general approach to constitutional interpretation was adopted by the High Court in the Engineers Case? Why did that approach result in the demise of the reserved State powers doctrine?

· In your own words, explain the relationship between ss.51, 107 and 109 of the Commonwealth Constitution.

· What is ‘strict and complete legalism’?

The High Court and Constitutional Interpretation – B

Reading:

The Intention of the Framers

· Casebook 332-40 (Chapter 8, section 3) and Casebook Supplement to Chapter 8, section 3 (dicta from Work Choices).

Originalism and other ‘isms’

· Casebook 342-52 (from start of Goldsworthy extract to the end of section 3).

Precedent

· Casebook 639-47 (Chapter 13, section 7).

Questions:
· How useful are the labels ‘activist’” and ‘legalist’?

· What are the arguments in support of an originalist interpretation of the Commonwealth Constitution?

· Does the doctrine of precedent have any value in the High Court’s constitutional decision-making?

The High Court and Characterisation

Reading:

The characterisation process

· Casebook 773-74 (Chapter 16, sections 1, 2 (to end of the second new paragraph)).

· Bank Nationalisation Case (1948) 76 CLR 1, Casebook 776-77 (extract of Dixon J). 

· Casebook 780 (first new paragraph) - 783 (end of the second paragraph).

Trade and commerce

· W & A McArthur Ltd v Queensland (1920) 28 CLR 530, Casebook 795.
· Australian National Airways Pty Ltd v Commonwealth (1945) 71 CLR 29, Casebook 795-97 (Chapter 16, section 6, to the end of second new paragraph 797).

Dual characterisation

· Fairfax v Federal Commissioner of Taxation (1965) 114 CLR 1, Casebook 787-90 (Chapter 16, section 5 to end of extract on 790).
Purposive and non-purposive powers

· Casebook 785-87 (Chapter 16, section 4).

· Murphyores Inc Pty Ltd v Commonwealth (1976) 136 CLR 1, Casebook 792-94 (Chapter 16, end of section 5).

Incidental power

· Casebook 802-03 (Chapter 16, section 7 to mid-790).
Incidental power and s 51(i)

· R v Burgess; ex parte Henry (1936) 55 CLR 608, Casebook 797-799 with notes on 797.
· Airlines of NSW v New South Wales (No 2) (1965) 113 CLR 54, Casebook 800-802, with notes on 799.

· A-G (WA); Ex rel Ansett v ANAC (1976) 138 CLR 492, Casebook 806-809.

· O’Sullivan v Noarlunga Meat (1954) 92 CLR 565, Casebook 804-805.

Questions:

· To what extent does the prospect of “dual characterisation” properly permit of a capacity for judicial choice? 

· What is the function of the implied incidental power?
· Could the Commonwealth validly enact a law prohibiting the export of woodchips?

· Could the Commonwealth validly enact a law prohibiting the export of woodchips unless the exporter contributes 10 per cent of revenue to the Australian Conservation Foundation?

· How extensive is use of the proportionality test in the characterisation process? How acceptable is its role?

Inconsistency

Reading:

Three tests

· Casebook Chapter 9, sections 1 and 2, including:
· Clyde Engineering Co Ltd v Cowburn (1926) 37 CLR 466, Casebook 377-78.

· Ex parte McLean (1930) 43 CLR 472, Casebook 379.
· Telstra Corporation v Worthing (1997) 197 CLR 61, Casebook 379-80.

· Commercial Radio Coffs Harbour v Fuller (1986) 161 CLR 47, Casebook 380-81.
· Ansett Transport Industries v Wardley (1980) 142 CLR 237, Casebook 381 (last paragraph) – 384.
· Australian Mutual Provident Society v Goulden (1986) 160 CLR 330.
Operational inconsistency

· APLA Ltd v Legal Services Commissioner (NSW) (2005) 219 ALR 403, Casebook 386-88.

Express intention clauses

· Wenn v Attorney-General (Vic) (1948) 77 CLR 84, Casebook (end 391-94).
· Botany Municipal Council v Federal Airports Corporation (1992) 175 CLR 453, Casebook 397-8.

· R v Credit Tribunal; Ex parte General Motors Acceptance Corporation (1977) 137 CLR 545, Casebook 402-403 (end of section 5).

Retroactive laws and the purpose of section 109

· University of Wollongong v Metwally (1984) 158 CLR 447, Casebook 403-08 (Chapter 9, section 6 until end of Mason J judgment extract).

Questions:
· What does the ‘covering the field test’ do to the ‘federal balance’?

· Can Wardley and Goulden be reconciled?

· Would it be a complete solution to the problem of uncertainty about the operation of s 109 for the Commonwealth to include an express provision in all legislation stating whether or not the legislation was intended to override State law?

The External Affairs Power - A

Reading:

Relations with other countries
· R v Sharkey (1949) 79 CLR 121, Casebook 899-900 (Chapter 19, section 3(a))

Matters external to Australia and other aspects

· Polyukhovich v Commonwealth (1991) 172 CLR 501, Casebook 900-02 (Chapter 19, section 3(b))
· Horta v Commonwealth (1994) 181 CLR 183, Casebook 902-03 (Chapter 19, section 3(b)) 
· XYZ v Commonwealth (2006) 227 ALR 495, Casebook Supplement to Chapter 19, section 3(b).
Treaty implementation – an initial approach
· R v Burgess; Ex parte Henry (1936) 55 CLR 608, Casebook Chapter 19, section 4(a) 904-08.

Questions:
· Could the Commonwealth validly legislate, in reliance on the external affairs power, to establish an oil platform and pipeline on the North-West Shelf (off the Western Australian coast), together with a network of pipelines to carry the gas produced to Australian cities and towns for commercial distribution?

· Is mere externality enough to activate the power?

· Does any standard approach to the legislative implementation of treaties emerge from R v Burgess; Ex parte Henry (1936)?

The External Affairs Power - B

Treaty implementation – Modern jurisprudence
· Koowarta v Bjelke-Petersen (1982) 153 CLR 168, Casebook 908-911.

· Commonwealth v Tasmania (1983) 158 CLR 1 (Tasmanian Dam case), Casebook 912-915.
· Richardson v Forestry Commission (1988) 164 CLR 261, Casebook 918-20.
· Victoria v Commonwealth (1996) 187 CLR 416 (Industrial Relations Act case), Casebook 920 (last paragraph) - 923.
4.2 Conformity doctrine

· Commonwealth v Tasmania (1983) 158 CLR 1 (Tasmanian Dam case) (Deane J), Casebook 916 – 918.
· Victoria v Commonwealth (1996) 187 CLR 416 (Industrial Relations Act case), Casebook 923 – 925.
Questions
· Could the Commonwealth, in reliance on the Declaration of the General Assembly of the United Nations on the Rights of the Child (proclaimed 20 November 1959), validly legislate so as to abolish corporal punishment in schools? (The Declaration called upon national governments to protect children against all forms of neglect, cruelty and exploitation.)

· Consider Dawson J’s lament for the result in Tasmania v Commonwealth (1983) – was it the final blow to real federalism?

· On the other hand, what arguments may be made in favour of the majority’s opinion in that case (and as subsequently elaborated upon in Victoria v Commonwealth (Industrial Relations Case) (1996)?

The Races Power

Reading:

Special Laws for the People of any Race

· Koowarta v Bjelke-Petersen (1982) 153 CLR 168, Casebook 987-89 (Chapter 21, section 2).

· Commonwealth v Tasmania (1983) 158 CLR 1 (Tasmanian Dam case), Casebook 989 – 994 (Chapter 21, section 2).

· Western Australia v Commonwealth (1995) 183 CLR 373 (Native Title Act case), Casebook, 995-97 (Chapter 21, section 3).

· Kartinyeri v Commonwealth (1998) 195 CLR 337 (Hindmarsh Island Bridge case), Casebook 998-1009 (Chapter 21, section 4).

Questions:
· What mention does the Constitution make of Australia’s Indigenous peoples?

· When does a person belong to ‘the people of any race’?

· Could the Commonwealth Parliament use its races power to enact a law extinguishing all native title in Australia?

· Who decides whether a s 51(xxvi) law is ‘necessary’?

· How do concepts of parliamentary supremacy and popular sovereignty collide in Kirby J’s dissent in Kartinyeri v Commonwealth (1997)?

The Corporations Power - A

Reading:

A ‘people power

· Huddart, Parker & Co Pty Ltd v Moorehead (1909) 8 CLR 330, Casebook 820-1.
· Strickland v Rocla Concrete Pipes Ltd (1971) 124 CLR 468, Casebook 822 – 824 (to the end of Chapter 17, section 1). See also Casebook 638 (first new paragraph) note on severance.

Trading and financial corporations

· Casebook, Chapter 17, section 2, including:
· R v Trade Practices Tribunal; Ex parte St George County Council (1974) 130 CLR 533, Casebook 824.

· R v Federal Court of Australia; Ex parte WA National Football League (1979) 143 CLR 190, Casebook 825-27.

· Commonwealth v Tasmania (1983) 158 CLR 1 (the Tasmanian Dam case), Casebook 830-31 (Mason J).
· State Superannuation Board v Trade Practices Commission (1982) 150 CLR 282, Casebook 828-29.

· Fencott v Muller (1983) 152 CLR 570, Casebook 829-30.








The Incorporation case

· New South Wales v Commonwealth (1990) 169 CLR 482 (Incorporation case), Casebook 845-49 (Chapter 17, section 4).

Questions

· What is it about s.51(xx) which explains the trepidation of members of the High Court towards its interpretation?

· What initial limits to the scope of s.51(xx) were proposed?

· Is UNSW a s 51(xx) trading corporation?

__________________________________________________________________

The Corporations Power - B
Power with respect to trading activities

· Actors and Announcers Equity v Fontana Films (1982) 150 CLR 169, Casebook 832-37 and (on the ‘deeming’ provision) 695.

· Commonwealth v Tasmania (1983) 158 CLR 1 (the Tasmanian Dam case), Casebook 838-40 (to the start of the second last paragraph on 840).

A general test?

· Re Dingjan; Ex parte Wagner (1995)
183 CLR 323, Casebook 841-45 (with notes on 840-841).
· New South Wales v Commonwealth (2006) 231 ALR 1 (Work Choices case), Casebook Supplement to Chapter 17, section 3 and Supplement to Chapter 16, section 3.
Questions:
· Could the Commonwealth validly legislate to prevent a trading corporation logging old-growth forests without the approval of the federal Minister for the Environment?

· Does the decision of Re Dingjan; Ex parte Wagner (1995) simply offer authority for the proposition that all activities of a sub-contractor engaged by a corporation will also fall within the Commonwealth’s legislative power under s.51(xx)?
· Can the Commonwealth regulate any activity of a foreign, trading or financial corporation? Or is it necessary for the Commonwealth to demonstrate that a law is sufficiently connected to a 51(xx) corporation in its capacity as a ‘foreign’, ‘trading’ and/or ‘financial’ corporation? 

________________________________________________________________________
The Defence Power 

Reading:

General scope

· Casebook, 850-64 (Chapter 18, sections 1-4).

Communist Party case

· Australian Communist Party v Commonwealth (1951) 83 CLR 1 (Communist Party case) case, Casebook 870–82 (Chapter 18, section 6).

Questions:
· How is the defence power different from those we have considered so far?

· Who should decide whether there is a sufficient threat to the defence of Australia to activate the defence power?

· Does the Communist Party Case have anything to do with the protection of civil liberties?
· How useful is section 51(vi) in supporting the Commonwealth’s anti-terrorism laws?
The Aliens Power 
Reading:

British born subjects

· Casebook, Chapter 20, section 3(b)
· Nolan v Minister for Immigration and Ethnic Affairs (1988) 165 CLR 178, Casebook 954-58.
· Re Patterson; Ex parte Taylor (2001) 207 CLR 391, Casebook 958-62 
· Shaw v Minister for Immigration and Multicultural Affairs (2003) 218 CLR 28, Casebook 968-972.

Persons born in Australia

· Singh v Commonwealth (2004) 209 ALR 355, Casebook 974-85.
· Koroitamana v Commonwealth [2006] HCA 28, Casebook Supplement to Chapter 20, section (c).
· Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte Ame (2005) 218 ALR 483, Casebook 985-986 (notes).
Questions:
· Why did the idea of a non-citizen who is also not an alien for constitutional purposes not survive Shaw’s case?

· Contrast the different stories but similar legal status of both Therrance Nolan and Tania Singh. What are the limits to the Commonwealth Parliament’s power to deal with persons as ‘aliens’?
The Taxation Power – What Is a Tax? 
Reading:

Definition of taxation
· Casebook, Chapter 23, section 1(a), including:
· Matthews v Chicory Marketing Board (Vic) (1938) 60 CLR 263 (Latham CJ dictum), Casebook 1060 (last paragraph).
· Air Caledonie International v Commonwealth (1988) 165 CLR 462), Casebook 1061.
· Australian Tape Manufacturers Association Ltd v Commonwealth (1993) 176 CLR 480, Casebook 1062-64.
· Northern Suburbs Cemetery Reserve Trust v Commonwealth (1993) 176 CLR 555, Casebook 1064-65.
· Luton v Lessels (2002) 210 CLR 333, Casebook 1065-67.
Fees for services

· Casebook, Chapter 23, section 1(b), including:
· Air Caledonie International v Commonwealth (1988) 165 CLR 462), Casebook 1068-69.
· Airservices Australia v Canadian Airlines International Ltd (1999) 202 CLR 133, Casebook 1069-72.
Questions:
· How is the element of compulsoriness approached by the High Court?

· Why did the Court split in Australian Tape Manufacturers Association Ltd v Commonwealth (1993)?

· Does Tape Manufacturers mean that any payment to Consolidated Revenue must be a tax?

· Does Airservices Australia v Canadian Airlines International Ltd (1999) make the fee for services exception more realistic in line with commercial practice, or does it simply muddy the clear waters of Parton v Milk Board (1949) and Harper v Victoria (1966)?

Fiscal Federalism
Reading:

Casebook, Chapter 24, section 2 including:

Grants

· Victoria v Commonwealth (Federal Roads Case) (1926) 38 CLR 399, Casebook 1120.

· Deputy Federal Commissioner of Taxation (NSW) v WR Moran Pty Ltd (1939) 61 CLR 735, Casebook 1121.

· WR Moran Pty Ltd v Deputy Commissioner of Taxation for New South Wales [1940] AC 838, Casebook 1121-22.

Uniform Taxation of Income

· South Australia v Commonwealth (First Uniform Tax case) (1942) 65 CLR 373, Casebook 1123-27.

· Victoria v Commonwealth (Second Uniform Tax case) (1957) 99 CLR 575, Casebook 1128-30.

DOGS case

· Attorney-General (Vic); Ex rel Black v Commonwealth (DOGS case) (1981) 146 CLR 559, Casebook 1135-38.

Questions:
· Assume the Commonwealth Parliament enacts Yet Another New Tax Law 2005 that contains measures to raise GST from 10% to 15%, remove the exemption applying to food, and simultaneously reduce federal company tax to 25%. In order to ensure the support of all National party senators, the government declared that the revenue generated from the removal of the GST exemption on food will be applied to combat irrigation problems in rural areas. The Act also raises the GST in the Sydney metropolitan area (defined in a Schedule to the Act) to 25% for a one-year period to burst the bubble of the residential property market, which has been overheating for a few years. 
Is this Act valid? 
· In respect of the Uniform Tax Cases, did the Commonwealth legislative package prevent the States from raising income tax?
· Is the reasoning in the Uniform Tax Cases persuasive? What appears to be the basis for Dixon J’s support of the outcome in the Second Uniform Tax case? 
Freedom of Interstate Trade and Commerce
Reading:

Individual right theory

· Commonwealth v Bank of New South Wales [1950] AC 235 (Bank Nationalisation case), Casebook 1243-45.

A free trade interpretation

· Cole v Whitfield (1988) 165 CLR 360, Casebook 1253-61.







Discrimination in a protectionist sense





· Castlemaine Tooheys Ltd v South Australia (1990) 169 CLR 436, Casebook 1264-67 (end of section 1(c)).

Effect or purpose








· Bath v Alston Holdings Pty Ltd (1988) 165 CLR 411, Casebook 1262-64.
Questions:

· The test formulated in Cole v Whitfield – particularly as applied in the two later cases – appears to require the Court to look to legislative purpose in assessing whether a burden is of a ‘protectionist kind’. Is this legitimate from an interpretative or methodological perspective?
Express Guarantees – Trial by Jury and Freedom of religion 

Reading:

Right to trial by jury

· R v Federal Court of Bankruptcy; Ex parte Lowenstein (1938) 59 CLR 556, Casebook 1197-1198.

· Kingswell v R (1985) 159 CLR 264, Casebook 1198 – 1201.

· Cheng v The Queen (2000) 203 CLR 248, Casebook 1201 – 1204.

· Brown v R (1986) 160 CLR 171, Casebook 1204 (first new paragraph).

· Cheatle v The Queen (1993) 177 CLR 541, Casebook 1204 – 1206.

Freedom of Religion

· Krygger v Williams (1912) 15 CLR 366, Casebook 1207-08.

· Adelaide Company of Jehovah’s Witnesses Inc v Commonwealth (1943) 67 CLR 116, Casebook 1208-10.

· Kruger v Commonwealth (1997) 190 CLR 1, Casebook 1212-14.
· Attorney-General (Vic); Ex rel Black v Commonwealth (DOGS case) (1981) 146 CLR 559, Casebook 1214-17.
Questions:
· What exactly does section 80 guarantee?

· Is McHugh J’s defence of the status quo in respect of s.80 in Cheng v The Queen (2000) convincing?

· What two factors have contributed to the failure of s.116 as a tool of rights protection?

Implied Freedom of Political Communication - A

Reading:

Introduction

· Casebook 1291 (Chapter 28, section 1)
Freedom of political communication - Beginnings
· Nationwide News Pty Ltd v Wills (1992) 177 CLR 1, Casebook 1293-95. (See also Mason J on characterisation and proportionality, Casebook 810-13).

· Australian Capital Television v Commonwealth (1992) 177 CLR 106, Casebook 1296-1306.
· Theophanous v Herald & Weekly Times Ltd (1994) 182 CLR 104, Casebook 1307-16.
Questions:
· In the early cases on the implied freedom, Dawson J accused the majority of betraying the principles of the Engineers Case. Was that criticism fair?

· Would the 1951 Commonwealth ban on the Communist Party have fallen foul of the principle in Australian Capital Television?
· Was the Court correct to apply the implied freedom of political discussion to the common law of defamation in Theophanous v Herald & Weekly Times Ltd (1994)?

24/9-29/4
-
Mid-Session Break
2/10-5/10
-
No Classes (Reading Week)

Implied Freedom of Political Communication – B

Reading:

Representative Democracy?

· McGinty v Western Australia (1996) 186 CLR 140, Casebook 1319-21.

The Lange test

· Lange v Australian Broadcasting Corporation (1997) 189 CLR 520, Casebook  1321-30 (end of first new paragraph) and 1372-76 (section 5).
· Levy v Victoria (1997) 189 CLR 579, Casebook 1336-38 (Chapter 29, section 1)
· Brown v Classification Review Board (1998) 154 ALR 67 (Rabelais case), Casebook 1341-43 (just to the top 5 lines).

Questions:
· How significant is McHugh J’s objection in McGinty to ‘a free-standing principle of representative democracy’?
· In what ways is the consolidation of Lange v ABC (1997) a more restrained approach to a constitutionally required freedom of political speech than that offered by Theophanous?

Implied Freedom of Political Communication – C
Reading:

Post-Lange

· ABC v Lenah Game Meats Pty Ltd (2001) 208 CLR 199, Casebook 1339-41 (top paragraph)
· Coleman v Power (2004) 209 ALR 182, Casebook 1343 (first new paragraph) - 1351.

· Mulholland v Australian Electoral Commission (2004) 209 ALR 582, Casebook, 1353-59 (Chapter 29, section 3).

Questions:

· What is the nature of Callinan J’s objection to the Lange rule and the implied freedom generally?
· Who do you agree with in Coleman v Power (2004) – the majority or minority? Does the case highlight the uncertainty inherent in attempts to classify speech as ‘political’? 
· Do recent cases indicate a clear path forward with the methodology embraced in Lange?
Judicial Power & Detention – A

Reading:

Preventative Detention of Past Offenders
· Chu Kheng Lim v Minister for Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, Casebook 719-20 (Chapter 15, section 1).
· Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51, Casebook 721 – 731 (Chapter 15, section 2).
· Fardon v Attorney-General Queensland (2004) 210 ALR 50, Casebook 761 – 772 (end of Chapter 15, section 6).

Questions:
· Where does the incompatibility doctrine come from?

· How does an implication from Chapter III, concerned as it is with federal judicial power, result in the invalidation of a State law in Kable v DPP (1996)?

· Is Kable simply yet another assault on the federal structure? 

· Did the Court retreated from the reasoning of Kable in the later case of Fardon? 

Judicial Power & Detention – B

Reading:

Detention absent Criminal Guilt
· Kruger v Commonwealth (1997) 190 CLR 1, Casebook 733-35 (Chapter 15, section 3).
· Al-Kateb v Godwin (2004) 208 ALR 124, Casebook 735 (Chapter 15, section 4) - 746.

· Re Woolley; Ex parte Applicants M276/2003(by their next friend GS) (2004) 210 ALR 369, Casebook 747-53.

Questions:
· What exceptions exist to the principle that detention can only be lawfully ordered by a Court?

· How did the framework of exceptions help doom the argument in Kruger v Commonwealth (1997) that forced removal of Aboriginal children from their families was unconstitutional?

· How is it that a person may be held in detention indefinitely, with no prospect of release, yet this is not seen as an instance of the Executive appropriating the judicial power of punishment? 

· What do you make of the opinions in Al-Kateb v Godwin (2004)? 

The Federal Compact – the Commonwealth & the States - A

Reading:

The Principle

· Melbourne Corporation v Commonwealth (1947) 74 CLR 31, Casebook 1142 - 1146.
Discrimination? Two limbs or one?
· Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192, Casebook 1150 (last paragraph) - 1153 (top paragraph).

· Austin v Commonwealth (2003) 215 CLR 185, Casebook 1162-1168.
Questions:
· What is the principle voiced in Melbourne Corporation?

· How can this be squared with that of the Engineers case?

· Explain the result in Austin v Commonwealth? Does the Court favour retention of two limbs to the test or not?
The Federal Compact – the Commonwealth & the States - B

Reading:

Industrial relations laws and structural integrity

· Re Australian Education Union; Ex parte Victoria (1995) 184 CLR 188, Casebook 1155-59.

· Victoria v Commonwealth (1996) 187 CLR 416 (Industrial Relations Act case), Casebook 1159-60.
· New South Wales v Commonwealth (Work Choices case) (2006) 231 ALR 1, Casebook (Supplement to Chapter 25, section 2(c)).
Questions:
· Are the distinctions drawn by the majority in the Australian Education Union Case viable or do you agree with Dawson J’s dissent?
· Does Work Choices require a reappraisal of the importance of the principle of federal immunity from Melbourne Corporation?
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