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Electoral Law Symposium: An Introduction

Graeme Orr, Bryan Mercurio and George Williams*
Electoral Law as a Distinct Discipline

This collection of articles, commentaries and book reviews, published here in the Federal Law Review, forms only the second symposium on electoral law published in Australia.
 Interest in how democratic choice is regulated and how elections are run — the rules of the game of electoral politics and the ways in which its dynamics intersect with those rules — is a staple of media debate and political science. Yet it is only beginning to emerge as a focus of sustained attention in the legal academy.

In the Australian and New Zealand common law tradition, the law governing elections in particular and democracy in general has been historically subsumed, and to a degree lost, under the broader rubric of 'constitutional law'. In part this has been imposed from without; a product of the dicing up of the discipline of law into broad doctrinal categories to suit the legal profession, a practice perpetuated by the dictates of the admission rules. However, it has also been the consequence of academic neglect: an overlooking of the potential of the field by legal scholars. 

Why such an oversight should have occurred is unclear since the field is rich in history and, given its intimate relation to political practice and philosophy, rich in intrinsic interest. In pointing out the relative dearth of scholarship prior to the mid-1990s, we do not mean to demean the exceptional instances of significant contributions in earlier literature. The absence of sustained legal attention may simply have been because, without a bill of rights, the field has not generated a deep jurisprudence of groundbreaking or norm-making litigation as has occurred in nations such as Canada and the United States ('US'). 

This may also explain why the rules, principles and conventions in this field are not primarily the product of judicial adjudication. Indeed contemporary electoral regulation is averse to judicial review.
 They are primarily the product of a multitude of other factors: detailed legislative codes, the policies of electoral administrators, broadcasting regulation, parliamentary practices and conventions and even the (predominantly common) law of associations
 and defamation.
 In relative terms, disputed returns petitions, judicial review and constitutional nostrums play a secondary role. The High Court, in Mulholland v Australian Electoral Commission, recently reiterated the point when Gleeson CJ stated: '[a] notable feature of our system of representative and responsible government is how little of the detail of that system is to be found in the Constitution, and how much is left to be filled in by Parliament.'

This is a major distinction to the US, where the field is older, larger and more dynamic, to the point of being a niche industry. But then the US is more of a rights-oriented and, in its public governance, thoroughly politicised society. From top to bottom, offices are subject to public election: from President to dog-catcher, including many state judgeships and even electoral administrators. That this combination of factors leads to both a greater level of legal contestation and partisanship was famously illustrated in the Bush v Gore lawsuits, where the Supreme Court in effect decided the 2000 presidential election.
 In this issue, David Tucker reviews a key new work on the election law jurisprudence of the United States Supreme Court. Its author is the prolific electoral law scholar Rick Hasen who recently visited Australia to do research on the independence of Australian electoral administration.

As with any emerging field, labels are up for grabs. 'Election law', to some, reeks of 'nuts and bolts',
 the administration of how writs are issued, parties registered or votes counted. Such disparagement may miss the point that even the loftiest principles must be instantiated in particular rules, practices and technologies. Indeed, on one view, the more detailed these are, the less discretion, and hence room for error or bias there is in electoral administration. Further, there is no reason to be unduly narrow in one's conception of elections. They are not just administrative events, especially not in an age of the 'permanent campaign' (that is, constant electioneering by governments and oppositions). In this understanding, the quest for free and fair elections is hardly exhausted by the electoral acts, but calls into question, for example, such contemporary monstrosities as the abuse by all the major parties of government advertising when they assume executive office.

The 'Law of Democracy' is an alternative appellation,
 but although sexier, its breadth may be apt to mislead and diffuse attention. Freedom of information and association, media rights and responsibilities, and even social welfare and education law and policy (if equality is to have a substantive meaning) all contribute to the law of democracy, but do not necessarily contribute to a focused study on the processes of choice and competition that underpin democratic government.

An intermediate title might be the 'Law of Politics'. It has the advantage of capturing a field of human activity, rather than a discrete process (elections) or a vague aspiration (democracy). Provided we don't confuse politics with politicians (which would unduly narrow the discipline), conceiving of a field of covering the regulation of politics opens up a fruitful vista. It may revivify the often forgotten realm of the law governing Parliament and the Executive,
 which ought cover much more than the arcane terrain of the rules of parliamentary privilege and contempt since it addresses issues of direct importance to electoral (in)equality and competition. These include the use of parliamentary and ministerial entitlements to promote incumbents, the caretaker convention and its relationship to the election campaign, and even the growing tendency for the Prime Minister to assume some of the symbolic and pastoral roles of the Governor-General, a process which has obvious public relations benefits for the former, but risks 'presidentialising' the office as a result.

Methodological Diversity

The contributions to this symposium reflect a catholic variety of approaches. In an emerging field, especially one as inherently inter-disciplinary as electoral law, this is both a necessity and a strength. The pieces here are united by one strand: they eschew legal doctrine. This is not to deride doctrine. On the contrary, whilst we lack a dedicated exegesis of the statutory and case law on elections in either Australia or New Zealand, there remain, as one of us has written, high barriers to the entry of academics and practitioners alike to the field.
 However, it is to recognise that for a field to be scholarly, to advance understanding and contribute to law reform, and to sustain itself, it must reach beyond doctrine and embrace critique and self-reflection.

The methods adopted here range from the sociological and the empirical, to normative and systemic analysis, and programmatic reform informed by legal and political science critique. We will now give a short, contextualised overview of each contribution.

The Meaning of Australian Elections

Electoral choice has a variety of functional purposes, most notably to legitimate governments and hold them accountable; to allow individual and group opinions to be given voice and aggregated in the name of democracy. But what do elections 'mean', in the sense of how we, as citizens, experience them? This novel topic is at the heart of the essay in this collection titled 'The Ritual and Aesthetic in Electoral Law'. In it, Graeme Orr adapts sociological concepts to argue that elections, as events structured intimately by law, embody certain meanings. Thus, elections in Australia stage a form of communal ritual, as voters are compelled to gather, typically at the scenes of their childhood (voting usually takes place at schools) to cast their ballots by paper. Resistant, so far, to computer technology, the count unfolds over election night in a peculiar form of theatre, at whose heart traditionally lay the national tally room. Further, these meanings are not socially invariant, and this is reflected in the electoral law and traditions of different countries, not least in different regulations and norms governing electioneering and especially money in campaigning. Had the High Court in 1992 not struck down the ban on broadcast advertising during election periods,
 Australia may have gone down the more modest path of British style electioneering (centred on print, with some sober 'party political broadcasts') rather than the more colourful but trivialised model of US campaigns (with the accent on television advertising).

The Cost of Australian Elections

Concern with the cost of elections is taken further in the article by Joo-Cheong Tham and David Grove, which reflects on the pitfalls with public funding, and the potential for expenditure regulation. Candidate expenditure limits were phased out in 1981, leaving Australia with one of the more laissez-faire campaign finance laws in the world. Public funding was introduced federally in 1983, but as the authors argue, it has done little to suppress the major parties' appetites for private donations. All carrots and no sticks, the Australian system does little to advance substantive political equality. There are almost no barriers to graft (or its perception) or the buying of influence. This occurs in tandem with an electoral system that entrenches a two-party system, so that the major parties as the parties of executive government inevitably receive the lion's share of political, especially corporate, donations. 

Tham and Grove adopt an empirical method, collating and analysing a valuable array of statistics and identifying areas for future research, before making an in-principled case for expenditure limits. Aware of the constitutional and systems-design issues raised by such a proposal, the authors direct attention to and overview the recently instituted United Kingdom model of expenditure limits. Their work is timely, as the Australian Electoral Commission ('AEC') has repeated its call for Parliament to revisit the assumptions underlying Part XX of the Commonwealth Electoral Act 1918 (Cth) dealing with election funding and disclosure, now over 20 years old. However, even with disclosure law widely seen as a leaky sieve, recent Parliaments have shown little inclination for comprehensive or rational review of the area: four years old, the federal parliamentary electoral matters committee reference on donation disclosure law has just lapsed for a second time.

The Fairness of Australian Elections

It is often assumed that elections in nations with long-standing democratic traditions and processes, such as Australia, Canada, the United Kingdom and the United States, are 'free and fair'. Bryan Mercurio and George Williams examine whether this is indeed the case in respect of Australia. While the cry that elections should be 'free and fair' is often used rhetorically, they set out an analytical framework against which to assess the key features of the Australian system. They conclude that, although Australian electoral law is in many respects 'free and fair', and has some obvious and important strengths, it is in other areas in need of urgent reform.

This reflects a broader theme throughout the articles; the need for ongoing change to the body of election law. While electoral laws must provide a stable and effective body of regulation, they must also keep up with the times in regard to issues such as campaign finance and new methods of voting. Hence, while the history of the Australian electoral system is a story of experimentation and change, the recent lack of vitality in the reform agenda is of concern.

The Distinctiveness of Australian Elections

It is a long held boast that Australasia led the way in many pivotal electoral reforms. As the recent collection of short essays on the disenfranchisements, particularly racial ones, which were central to the initial Commonwealth Franchise Act 1902 (Cth) — reviewed here by Jennifer Norberry — reminds us, this boast has more than a little conceit. However without doubt innovations such as the universal franchise (first implemented in New Zealand) and the secret and later preferential balloting (pioneered in Australia), formed a distinctive mix of liberalism, egalitarianism and utilitarianism. 

No feature of Australian elections is better known today than compulsory enrolment and voting. Lisa Hill, who has done more than any contemporary scholar to explore its rationale, benefits, costs and workings, here champions it as a potential fillip to falling voter turnout. Reduced turnout is both a cause and a symptom of declining faith in the public sphere in democratic nation-states (relative, for example, to the power of global markets) and with it perhaps the dreams of civic republicans. As Hill argues, some more pragmatic issues are at stake: both the legitimacy and inclusiveness of representative government. Hill offers a model of compulsory voting for consideration abroad. In doing so, she is far from unaware of the imperfections in compulsion in Australia, or of Michael Maley's warning against transplanting elements of one regime into foreign soil (it would be decidedly inapt in de facto one party states, for instance).
 In Hill's nuanced model, compulsion must be accompanied by freedom to have dissent and apathy recorded, hence the importance of optional preferential voting (a la Queensland and New South Wales) and a clear understanding that informal voting is legal (a la South Australia). It needs also to be enforced more with carrots than with sticks, and accompanied by 'user-friendly' enrolment and balloting options. 

Progress and Reform Across the Tasman

Australia may be sunburnt and New Zealand the land of snow-capped mountains, but when it comes to electoral reform, change in Australia has been glacial for some 55 years, ever since the introduction of a semi-proportional voting system revamped the Senate, and with it, in time, the legislative landscape. Not so across the Tasman, where the Mixed-Member-Proportional or 'MMP' system offered a revolutionary break from the first-past-the-post system which remains, in the major democracies, an unrepresentative blight on both Westminster and United States elections. 

Andrew Geddis and Caroline Morris chart the comet of MMP, New Zealand style, from its origins in a Royal Commission — chaired it might be noted by a lawyer — to its adoption in 1993, fittingly, at a referendum. Like a comet, its coming was heralded to portend earth-shattering change (for good), but as Geddis and Morris explain, these expectations proved overblown. The Beehive in Wellington is more representative, in the sense of the spectrum of views represented by the greater smorgasbord of parties. Radical government is less tenable. And electors, in having two votes — one for a party and one for a constituency — have more choice. 

However, faith and engagement in politics has not noticeably increased. If anything, the inevitable deals and double-crossings involved in coalition formation, and in particular 'party-hopping' (now addressed through an intrusive legislative disincentive), have weakened public trust. In addition, turnout, traditionally high despite voluntary voting, has not increased, despite assumptions that giving voting greater salience, by making it more likely that each vote would count, would foster greater engagement. The process of watching parties compromise and back-flip over policy and alliances after elections may well have created an opposite sense, that is, of less accountability. As the authors conclude, electoral reform is no panacea, but an ongoing process that merely gives problems a less objectionable appearance, rather than solving them outright.

Ongoing Challenges

We are much indebted to the Federal Law Review for providing space for this symposium, and to its editors, and particularly to Adrienne Stone, for their courtesy and professionalism. Acknowledgement also must be made to the generosity of the Australian Research Council and the Electoral Council of Australia (the federal body representing the collective electoral commissions). They supported a larger project of which this symposium forms part. Besides generating the first conference on electoral law in Australia, an inaugural workshop on political finance law, and what we believe is the first book dedicated to the field,
 the project has helped kick-start a small network of researchers.

In this introduction, we have barely touched on the array of questions and challenges in the area, some of which we have chronicled elsewhere, in work more suited to newcomers to the field or teachers looking for overview material.
 The contributions here are just a taste, we hope, of things to come. We invite feedback and, even better, hope that readers and scholars interested in the field will take advantage of the many opportunities it presents. 

* 	Graeme Orr is Senior Lecturer, Law School, Griffith University. Bryan Mercurio is Lecturer, Faculty of Law, University of New South Wales. George Williams is Anthony Mason Professor of Law and Director of the Gilbert + Tobin Centre of Public Law at the University of New South Wales.
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