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I acknowledge and pay my respects to the Wurundjeri people of the Kulin Nation, the traditional owners of the land on which we gather tonight. I also thank ANTaR Victoria, Reconciliation Victoria and the City of Melbourne for inviting me to participate in this series of the Melbourne Conversations.
I also pay my respects to all those people, including some who are here tonight, who have spent much of their lives working to keep this and related questions of rights and justice in front of the public. The work many of us do builds on that foundation and legacy,
I have been asked to come along I think mainly because as a whitefella lawyer together with my non-Indigenous colleagues George Williams and Lisa Strelein and Aboriginal lawyer Larissa Behrendt, we have just finished a project looking at the idea of a treaty or treaties for Australia. In that project and in the book released at the end of it a couple of weeks ago, we looked mainly at two questions: 

· why Australia might choose to go down the treaty path

· and if it chose to do so, how it might go about it. 
Now the book doesn’t pretend to come up with final answers to all those questions. There is a very good reason for that: the essence of a treaty is consent. Both sides will have to negotiate and agree if there is ever to be a treaty and we won’t know a lot of answers such as the final content of a treaty until those negotiations are over. 
Nor is the book an exercise in outright advocacy. I recognise that Indigenous people, as a small minority of the population in electoral terms, have limited political capital to spend in the mainstream and it’s up to them to decide in the end if they want to advance their campaign for rights and justice through a treaty process or through some alternative path. 
But that said the book isn’t neutral on the treaty issue either. It recognises that there has been an insistent call for a treaty in recent political history. That it has moved to centre stage in national politics at least three times in a generation: at the end of the 1970s with the NAC and others, the end of the 1980s around the Bicentennial and at the end of the 1990s and the early years post-2000, with the Final Report of the Council for Aboriginal Reconciliation and the advocacy of national figures at the time including Patrick Dodson, Mick Dodson and Geoff Clark. 
All four of us as researchers and co-authors saw a treaty as an idea with merit that needed serious debate and that one contribution we could make was to map out some of the options, explore the how and why questions and to try to connect the treaty idea up with other developments in Indigenous affairs. We tried to write a book for a wide audience, including those who might be sceptical or downright opposed to the idea and one that did not assume a deep background knowledge of Aboriginal affairs or constitutional law. 
Our starting point was the recognition that Australia is unusual, almost anomalous, in never having had a treaty between its Indigenous peoples and the government. If you look at New Zealand and the United States and Canada, for example, you see places where cultural and legal traditions have some significant resonance with our own, in both our Indigenous and non-Indigenous populations. These places have treaties and a reasonable question to ask is why don’t we? John Howard’s answer in 2000 was that a nation does not make a treaty with itself. But even in the modern era, treaty-making goes on in Canada and so far the sky has not fallen in. So we wanted to draw people into a more reasoned debate about why you might consider a treaty or treaties as a way of moving forward from where we are at the moment in Australia. 
We looked for example at what would get you to the starting gate, the realities that would have to be accepted on both sides if a treaty process was to be commenced. We mentioned several:

· that Indigenous people hold rights that are inherent rights, specific to them, and held by no others in Australia, because they were the prior owners and occupiers of the land

· that because the Crown took control of Australia without treaty or consent, the Australian nation-state has a legitimacy problem that remains unresolved
· that the injustice of that original exclusion has been compounded by what followed

· that treaty-making involves the acceptance of obligations and responsibilities on both sides – a treaty is a solemn exchange of promises that are meant to be binding

· that neither side is going away, so treaty-making is about negotiating the rules of co-existence and a better future
· and finally that embarking on a treaty process involves acknowledgment that each party has the authority to sit at the table, negotiate and reach a binding agreement.

We are certainly not there yet. On the other hand, none of these seem to us beyond Australia’s grasp. We are already a considerable part of the way there given what the High Court said in Mabo, the binding agreements that already have been made for over a generation by public and private entities with Indigenous groups and even what the Prime Minister himself has conceded about Australia’s past.

A treaty process also involves an acceptance that negotiation should be the primary means for resolving issues between Indigenous peoples and the Australian state. There is an ongoing place for legislation, litigation and administration because they are an integral part of a democratic system but a treaty process makes negotiation the default process for doing business.
We were also conscious of the strong contemporary focus on practical issues of great urgency in areas like Indigenous health, education, employment and economic development. In the book we devoted considerable attention to the question of whether a treaty might make a practical difference in people’s lives. We looked at how things are done now, particularly by governments, without a treaty and how it might be different if there was one or more such agreements in place. 
On government service delivery we paid attention to what are being called the new arrangements and we noted that the government is apparently trying to address some of the deficiencies of the past. The way a departmental focus on single issues (health, education, employment) carves up and fragments Aboriginal life, so that the structure of government gets in the way of better service delivery for Aboriginal people. How federalism allows responsibility and costs to be shifted back and forward between tiers of government, often allowing both the Commonwealth and the States to escape accountability for their poor performance. How inflexibility, short-termism and inadequate funding all combine to help perpetuate poverty and dependency.

But we also noted the abolition of ATSIC at a national level and from 30 June at the regional level as well, hard on the heels of a review process to which people contributed in good faith, on the mistaken understanding that reform not abolition was the agenda from the government and indeed both sides of federal politics. 

Out of this vacuum post-30 June perhaps new organisations will emerge from the ground up. But where will they get the resources to conduct regional planning, call meetings, maintain staff and equip themselves to engage with government on increasingly comprehensive agreements? 

The government says it doesn’t plan to provide ongoing funding in this area. It regards ATSIC and separate elected representation as a failed experiment. There is a real question whether an ideological discomfort about recognising Indigenous political authority will interfere with what is practically needed to make things work.

The Australian Constitution makes no reference at all to Indigenous peoples. Since the abolition of ATSIC, Aboriginal people no longer have a legislated place inside our system of government. An agreement-making model that puts to one side the recognition of inherent Indigenous rights and authority leaves in place a serious power imbalance. In the long run, for agreements to stick, they must be seen as fair and legitimate. It is difficult to achieve fair agreements that enjoy legitimacy if they are negotiated in a context of deep inequality.

A treaty process or something similar could provide elements apparently missing from the current picture. By recognising inherent Indigenous authority, it would put the agreement-making process with government on a more equal footing. It would encourage empowerment and the development of effective governing structures. By binding both sides to enduring obligations, it can make each more accountable for their shared responsibilities. It could introduce much needed continuity and predictability in government policy. And help to ensure that agreement making is driven not by the government’s own agenda but mutually agreed priorities.

In talking about the practical effect of a treaty there is other research we rely on which I don’t have time to dwell on tonight. But for example the World Health Organisation talks about the social determinants of health. It says that social inclusion is one of these broader contributors to health and well-being, and that law can be an instrument for overcoming exclusion and enhancing inclusion. So legal instruments can forseeably make a contribution to the all-important area of Indigenous health. And the Harvard Project on American Indian Economic Development, which says that if governments want to see sustainable social and economic development in Indigenous communities one of the things they have to do is return jurisdiction, that is give back to communities the power to make decisions about things that affect them in their daily lives. So finding legal and political paths to empowerment, they say, should be part of the economic development agenda.
We also paid attention in the project and the book to the legal significance of a treaty or treaty-style agreement. How it might plug significant gaps in a country where the Constitution makes no reference to the peoples who were here for 2000 generations before Europeans arrived and where out common law and legislative recognition of Indigenous rights is at best piecemeal and uneven. We tried to make sense of the difficult concept of sovereignty and the place it had in the treaty debate. While bearing in mind the relevant differences, we looked for lessons from overseas in places like New Zealand, Canada and the United States. 

And of course we looked at the connection with the Mabo decision and the mixed legacy of developments in native title since 1992. The Mabo decision was fundamentally important because it recognised that there were owners for this land when the British came and legal systems in place and that both those things survived beyond 1788 under Australian law. It has opened up opportunities and generated real gains for some. But I don’t need to tell an audience of Victorians that the benefits of Mabo are very unequally distributed across the country and that for many the native title system has been a bitter disappointment. The severity of its extinguishment rules, the high hurdles it puts in front of groups seeking to demonstrate their traditional connection to land, the narrow ambit of rights that will be offered recognition and the disconnect from other policy areas where governments seek to encourage social and economic development. We have never seen the implementation of the third element in the Commonwealth’s response to the Mabo decision – the Social Justice Package – and as a nation we are still to work through some of the logical implications of Mabo and its overthrow of terra nullius.
In the end we said that Australia should look seriously at the option of going down the treaty path. It could allow us to address a big problem of principle at the same time as tackling a set of very practical problems as well. The problem of principle is that in Australia we have never sat at the table and negotiated the basic terms of peaceful coexistence between the first peoples of this continent and those who came later. The practical problems are that by any social indicator Indigenous people are the most disadvantaged and are largely locked out of the wealth of a very affluent country. These two problems are linked and we tried to explore how a treaty process may address them at the level of both principle and practicality. We concluded by saying that a treaty is not a panacea. It will not solve all of the problems confronting Indigenous people and the wider Australian community. It involves risks to all those engaged in the process, including the ultimate risk of a failure to agree. However, the call for a treaty has been an insistent one. Its main appeal is in putting negotiation front and centre in dealings between government and Indigenous peoples. It offers a process broad enough to address both the practical and the symbolic and, as a foundational document for a renewed society, it can speak to the past, the present and the future. 
Thank you again for the opportunity to contribute to tonight’s discussion.
