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Judicial Activism and Judicial Restraint: Where Does the Balance Lie?

Tony Blackshield

I was relieved when I saw the topic for this final symposium, because it seems to me that it formulates the question in a way that almost answers itself. By asking us “Where does the balance lie?” between judicial activism and judicial restraint, it implies that what we want is a balance: that what we expect from our judges is neither unbridled activism nor unbroken restraint, but some kind of balance between the two. And that’s probably all we can really say on the subject — and certainly all that we’re likely to agree on.
I was relieved by the way the topic was formulated for another reason as well, because what it postulates as the antithesis of activism is “judicial restraint”. This is a relief because when politicians and newspaper columnists inveigh against “activism”, what they usually postulate as its antithesis is the old idea that judges cannot make the law, but can only apply the law – and behind that, the old fiction that “the law” exists in advance in some objectively knowable, unambiguous, predetermined form, so that all the judge has to do is to apply it in the correct mechanical manner. And, like Sir Harry Gibbs, I’m relieved that our topic enables us simply to pass over that whole tiresome debate. We all know that judges make the law, and that even in the simplest case they always have to restate, develop, rationalise and reinterpret the law in order to be able to apply it to the case before them — so that the judicial process is always and inevitably a creative process. And once we’re agreed on that, we can also agree that what is meant by “activism” must be not that judicial creativity is bad in itself, but only that it might sometimes go too far, be exercised too sweepingly, on inappropriate subjects or in inappropriate ways.

The trouble is that agreement at that level of generality doesn’t help us when we come to specifics. For example, I disagree with Sir Harry about Trigwell:
 I think that the rule in Searle v Wallbank
 should have been abolished. I disagree about Brodie,
 too; I think the High Court was right to abolish the rule about misfeasance and nonfeasance. In both cases, I think the rule in question had become an anomaly that could no longer be reconciled with the broader pattern of legal principle. On the other hand, I think the High Court was wrong to abolish the rule in Rylands v Fletcher
 (in Burnie Port Authority v General Jones Pty Ltd):
 I thought that was a useful rule that still had an independent role to play, as Justices Brennan and McHugh argued in dissent. And I thought that the Court was right in the CYSS Case
 to change the definition of “industrial disputes” — and I know that Sir Harry agrees with me about that particular change, since he was a principal architect of it.
Again, once we recognise the pervasive nature of judicial creativity, it is clear that what is meant by “judicial restraint” is not an attempt to deny that creative role, but only an attempt to find ways in which its inescapable creative force can be bridled, tempered, moderated, or directed into appropriate channels.
It is clear that many constraints of this kind are inherent in the conditions under which judges necessarily perform their lawmaking role. Most obvious is the fact that a judge must decide the particular dispute before him, and must do so on the basis of the existing legal materials — justifying the decision by a process of reasoning persuasively constructed through an interpretation of those materials, and either consistent with those materials or confronting any inconsistencies and plausibly explaining them away. As Karl Llewellyn put it in his book The Common Law Tradition,
 “the context for seeing and discussing the question to be decided is to be set by and in a body of legal doctrine”, including not only its rules but its “concepts, ideals, tendencies and pervading principles”; and the process of decision must strive for consonance “with the language and also with the spirit of some part of that body of doctrine”. All of this is an enormous constraint on judicial creativity, even as it provides the medium through which that creativity expresses itself. And obviously there are many constraints of this kind.
When, however, we trace the notion of judicial restraint to its American origins, we find a rather different focus. Both “judicial activism” and “judicial restraint” came into our jurisprudential discourse through the arguments of the late 1940s concerning the differing styles of judgment in the United States Supreme Court. In that context, the notion of “judicial restraint” has always been focused on the Supreme Court’s constitutional work, and specifically on the need for judicial deference to the other arms of government.

It was in this sense that Henry Abraham, in his book The Judicial Process,
 collected “sixteen great maxims of judicial self-restraint” by which he thought the United States Supreme Court had confined its constitutional work within acceptable limits. Some of them have developed into full-fledged legal doctrines; others remain as rules of thumb, or canons of judicial wisdom. For most of them we can find echoes in the work of our own High Court, though often in less precise doctrinal form. It is worth running quickly through them.
First, there is the Supreme Court’s insistence that it can only exercise jurisdiction in a “case” or “controversy”, and the High Court’s corresponding insistence that it cannot exercise jurisdiction unless it is presented with a “matter”. In each case, some fairly casual words in the relevant constitutional provisions conferring the Court’s jurisdiction — Article III of the United States Constitution, Chapter III of ours — have been judicially elaborated into a strong and detailed requirement for a specific dispute between genuine disputants, involving the vindication of identifiable legal rights or the enforcement of legal duties.
Overlapping with this is the second requirement, namely that the parties have standing. Both these requirements help to confine the judicial lawmaking process to contexts where it absolutely must be employed.
Thirdly, there is the refusal to give advisory opinions. Abraham compares this rather wryly with the fact that any court can and will give declaratory judgments, but concludes that a declaratory judgment still remains within the orthodox domain of judgment, since it still responds to a specific controversy.

Fourthly, says Abraham, the court will not entertain generalities. A constitutional challenge must invoke specifically the precise constitutional provision or doctrine relied on: there can be no appeal to “the vibes of the thing”.

Fifth, says Abraham, the Supreme Court has developed a kind of constitutional estoppel: a party who has accepted the benefits of a statute or other government action will not be heard to impugn its validity.
 Sixthly, all remedies in the lower courts must have been exhausted. “No matter how vital, inviting, timely or attractive the issue involved may be, the Supreme Court will not accept a case unless the remedies below have been [fully explored]”.

Seventh, the federal question at issue must be substantial rather than trivial; it must be the pivotal point of the case; and it must be part of the plaintiff’s case rather than part of his opponent’s defence. Eighth is the general principle, in spite of occasional qualifications, that the appeal process is concerned with questions of law, not with questions of fact.

Ninth in Abraham’s list, perhaps surprisingly, is the fact that the United States Supreme Court has never regarded itself as absolutely bound by its own decisions. I say “perhaps surprisingly” because, in Australian jeremiads against judicial activism, a strict adherence to precedent is often held up as one of the firmest bulwarks of “judicial restraint”. From the American perspective, however, the claim of the House of Lords before 1966 to pronounce unchangeable rules of law was the height of overweening judicial arrogance, and hence of activism. By modestly disclaiming infallibility, the Supreme Court avoids what Charles Evans Hughes called “a stratosphere of icy certainty”.

Tenth on Abraham’s list is the American “political question” doctrine: that is, the Supreme Court’s flat refusal to entertain such questions, at least when they are more appropriately dealt with by one of the other arms of government. I don’t think it can be said that the High Court has adopted this doctrine in its rigid American form, but there are obvious echoes of it, for instance in the joint majority judgment in Castlemaine Tooheys:
 

The question whether a particular legislative enactment is a necessary or even a desirable solution to a particular problem is in large measure a political question best left for resolution to the political process. The resolution of that problem by the Court would require it to sit in judgment on the legislative decision, without having access to all the political considerations that played a part in the making of that decision, thereby giving a new and unacceptable dimension to the relationship between the Court and the legislature of the State.

I have elsewhere suggested that another example is Sir Anthony Mason’s refusal in the Tasmanian Dam Case
 to undertake the “invidious task” of determining whether a treaty reflects international concern, since the issue involved “nice questions of sensitive judgment which should be left to the executive government for determination”. No doubt it will seem odd to those who most fervently deplore judicial activism to hear the Tasmanian Dam Case commended as an example of judicial restraint.
Eleventh in Abraham’s list of canons is the presumption of constitutionality: that is, the presumption that a statute is valid unless clearly shown to be invalid.  This, too, may seem odd, since the most fervent Australian advocate of this presumption was undoubtedly Lionel Murphy, again in the Tasmanian Dam Case.

The twelfth proposition is what is often called “judicial parsimony”: specifically, that a constitutional issue should not be decided if the case can be decided on a narrower ground, for example on a point of statutory construction.  Another corollary is that, even when a constitutional issue has to be decided, it should be decided as narrowly as possible: the Court will be reluctant to formulate a rule of constitutional law more broadly than is clearly required by the precise issue at hand. Yet another corollary might be the idea that, when the precise decision necessarily entails a significant new departure, the full implications of that departure should not be spelled out at once, since by doing so the Court might preempt future issues on which it has not had an opportunity to consider alternative arguments. An obvious example is Sir Garfield Barwick’s refusal in the Concrete Pipes Case
 to determine “the outer limits” of the corporations power. “The law”, he said, “develops case by case, the Court in each case deciding so much as is necessary to dispose of the case before it”. Sir Gerard Brennan was even more emphatic in Actors Equity v Fontana Films:

Hewing close to the issues raised by each case, the Court avoids the possibility of having its judgment applied to issues which were not envisaged in the arguments before it and which may have implications emerging only in the future. The development of principle from the concrete issues of particular cases may be slow, but it gives assurance that the principle will not be unsuited to the solution of practical problems. It follows that it is undesirable to answer a question left open in an earlier case unless an answer is evoked by the issues in the case in hand.  
Abraham’s thirteenth canon arises from the distinction between “purpose” and “motive”: that is, from the rule that while judges are willing to explore the purpose of a statute, they will decline to consider the motives which led to its enactment. For Abraham, in the American context, the point of this distinction is a judicial refusal to impute to the legislature improper motives, or perhaps more generally a refusal to sit in judgment on legislative motive at all. Like the “political question” doctrine, this precept ultimately reflects the separation of powers.

Fourteen, when the Court does find that a statute is unconstitutional, it will usually try to limit the consequences of that finding, for example by holding that only the particular section directly impugned is invalid. At issue here are the techniques of reading down and severance with which we are all familiar.
Fifteen, a statute may be constitutional even though it seems unwise, unjust, unfair, undemocratic or tyrannical. For the United States, Abraham quotes Oliver Wendell Holmes: “We fully understand … the very powerful argument that can be made against the wisdom of this legislation, but on that point we have no concern.”
 For Australia, we think of Sir Owen Dixon in Burton v Honan:
 “Matters of degree seem sometimes to bring forth arguments in relation to justice, fairness, morality and propriety, but those are not matters for the judiciary to decide upon.”

Finally, says Abraham, the Supreme Court has repeatedly insisted that its function is not to provide a check against inept or unwise legislation. For America he quotes Chief Justice Waite in Munn v Illinois in 1876:
 “For protection against abuses by legislatures, the people must resort to the polls, not to the courts”. For Australia, we think of Sir Isaac Isaacs in the Engineers Case:
 “The extravagant use of the granted powers in the actual working of the Constitution is a matter to be guarded against by the constituencies and not by the Courts.”
Again, it might be surprising to see a crucial plank in the reasoning of the Engineers Case held forth as an example of judicial restraint, since most of us would probably see the Engineers Case as the most extreme example of activism in Australian judicial history. But the explanation lies, I think, in the fact that this version of judicial restraint is essentially a development of the separation of powers — a way of ensuring comity and mutual deference between the courts and the other arms of government.

The trouble with this is that, even though the separation of powers is fundamental to our system of government, it is neither the only criterion of good government nor a sufficient guarantee of good law. Particularly in our present context, it is not without problems. In the first place, mutual accommodation and deference should obviously be a two-way street. When the legislative and executive arms of government begin to assert themselves with the kind of arrogance that Kath Gelber has referred to, it may not be surprising if judicial institutions feel a need to assert themselves more forcefully in response. Alternatively — as has happened in India and Hungary in recent years — when the legislative and executive arms of government fall into disarray, the courts may feel impelled to fill the gap.
In the second place, as Julius Stone pointed out, judicial deference towards other arms of government is essentially a matter of cosy accommodation between institutions; it says little about the effectiveness of their functions in the wider world. This aspect of judicial restraint
no doubt promotes good relations between power-wielders in a complex polity, and subserves justice (along with efficiency) as between them. It says little, however, about justice to litigants and subjects generally, even when this is the central issue in the case … An impeccable principle of accommodation as between wielders of power may … leave the citizenry shortchanged.

All this suggests that, rather than simply subordinating judicial activism to the limits of judicial restraint, or even trying to strike some golden mean at an optimal point on the spectrum between “activism” and “judicial restraint”, we should tailor our prescriptions to the differing needs of different kinds of case — asking when, and in what situations, it is proper or desirable for a court to veer towards “activism”, and when it is preferable to adhere more closely to the canons of judicial restraint. In the 1950s, the “activism” of the United States Supreme Court turned out to be highly selective — enforcing some aspects of the Bill of Rights, notably the civil and political rights arising from the First Amendment, far more vigorously than other guarantees.  The evident priority given by the Court to what were sometimes called “preferred freedoms” led to various attempts to explain the disparity, some of which are still current. Two theories in particular have been attractive.
One is that, since the ultimate purpose of a written constitution is to establish a democratic system of government, those conditions that are essential to a working democracy demand a special degree of judicial vigilance and judicial protection.
 The other is that the ultimate function of an independent judiciary is to uphold the rule of law — that is, to protect the rights of the citizen against arbitrary, tyrannical or unconscionable interference by government — so that, faced with that kind of interference, the courts must do all they can to resist. The result would be a judicial version of Barry Goldwater’s famous slogan: “Extremism in the defence of liberty is no vice; moderation in the pursuit of justice is no virtue.”
Judicial activism in such cases runs deep in the common law tradition. The judgment of Pennsylvania’s Justice John Bannister Gibson in Eakin v Raub, in 1825,
 is often quoted as a classic statement of the need for judicial restraint; and indeed its main argument is that, normally, the remedy for legislative abuses lies in the constituencies and not in the courts. But he also says that “monstrous violations of the constitution” may amount to a legislative “usurpation of the political rights of the citizens”; and that in such cases
a judge might lawfully employ every instrument of official resistance within his reach. By this I mean, that while the citizen should resist with pike and gun, the judge might co-operate with habeas corpus and mandamus. It would be his duty, as a citizen, to throw himself into the breach, and, if it should be necessary, perish there.
Now, in all of this I have assumed that what is meant by “activism” is some form of excessive or misdirected judicial creativity. But since “activism” is really no more than a vulgar term of mindless abuse, it can mean whatever one wants it to mean — or at least whatever form of judicial conduct one happens to view with disfavour. Dyson Heydon, in his notorious attack on “activism” at the Quadrant dinner in 2002
 — unkindly referred to in this morning’s Sydney Morning Herald as his job application for the High Court — explained that what he meant by the term comprised two quite different issues from those that we have been discussing here today. In the first place, he said, what he meant was the use of

judicial power for a purpose other than that for which it was granted, namely doing justice according to law in the particular case. It means serving some function other than what is necessary for the decision of the particular dispute between the parties. Often the illegitimate function is the furthering of some political, moral or social program: the law is seen not as the touchstone by which the case in hand is to be decided, but as a possible starting point or catalyst for developing a new system to solve a range of other cases.
Now, this is fair enough, and perhaps after all not so far removed from what we have been discussing. The trouble is that the categories it contrasts may tend to overlap in practice: “the touchstone by which the case in hand is [most effectively] decided” may also turn out to be a “starting point or catalyst for developing a new system to solve a range of other cases”. Which of these, for example, is a better description of Lord Atkin’s speech in Donoghue v Stevenson?
 Indeed, can we even be sure which description is a better fit for what Lord Atkin thought that he was doing?
What I find intriguing, though, is the second form of abuse which Dyson Heydon perceived as encompassed under the label of “activism”, and which he thought could be found “even more commonly”. This was the judgment which indulges itself in “a discursive and indecisive meander through various fields of learning for its own sake”. Later he complained that “a fear of failure through leaving something out has been substituted for a disciplined sense of relevance — it seems hard to locate what is crucially important, easy to concentrate on what is marginal.”
 Later still he complained of citations which “seem more designed to highlight supposed judicial learning than to advance the reasoning in any particular direction relevant to the issues between the parties.”

I am sure that these descriptions will strike a responsive chord with those of us who increasingly shake our heads in despair at the typical joint majority judgments of the present High Court — pretentious displays of erudition that yield no intelligible principle, and contribute nothing to any discernible pattern of legal reasoning that justifies the result. But I am not sure that this tedious performance can be described as judicial “activism”. Rather, the parade of erudition seems too often designed to mask the Court’s failure to make the strong decision and the strong affirmation of principle that the issue before it requires.
At this stage, I seem to have brought today’s proceedings full circle, because I suspect that what I am saying is much the same as Ron Sackville was saying this morning, in his own much more discreet way. Or as John Basten put it: “Timidity has now become the basis of constitutional principle.” And my own comments have also come full circle, since what these joint judgments demonstrate is that there is, after all, a clear antithesis to judicial activism — and it turns out to be the abnegation of judicial responsibility. 
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