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Introduction

In the inaugural presentation in what now can be regarded, if only barely, as a series, Stephen Gageler pointed out that the idea for an annual review of the High Court’s constitutional work is imported from the United States, specifically from the Harvard Law Review’s “Foreword”.
  The Foreword, accompanied by a survey of leading cases and a statistical analysis of the work of the Supreme Court of the United States during the previous year, is prepared each year by an eminent constitutional law scholar.  Stephen Gageler rightly says that the Foreword has become “more formidable” over the years.  This phenomenon doubtless reflects both the high standing of the contributors and the wide-ranging nature of the contributions, not all of which are confined to a review of recent decisions of the Supreme Court of the United States.

I do not wish to encourage odious comparisons.  But given the provenance of the series, I think it worthwhile to make some comparisons between the constitutional structures of Australia and the United States.  My purpose is not to undertake a comprehensive survey, but to identify some of the influences on the work of the High Court and on the Australian community’s understanding of the Constitution.

My thesis is that the prosaic form of the Australian Constitution, the disparity between its terms and Australia’s current constitutional arrangements, the lack of a shared narrative in this country of events leading to federation and national independence and the absence of a Bill of Rights create serious barriers to community understanding of the constitutional structure.  Except for sporadic debates on such matters as the republic or a new preamble, ongoing discussion of constitutional principles in Australia tends to be the province of the experts.  We should not be surprised that the Australian people are so reluctant to approve change in our constitutional arrangements
 when the principles underlying those arrangements are so difficult to grasp and so little is done to engage the community in a sustained dialogue about our constitutional development.

The inaccessibility of the Australian Constitution is a serious defect in our constitutional arrangements.  Whether it is an irremediable defect and in particular whether the High Court has a role to play in creating a dialogue with the Australian community is an issue deserving of close consideration.

The Form of the Constitution

A Prosaic Document

The first point of distinction between the constitutional arrangements in Australia and the United States lies in the form of the two constituent documents.  The drafting of the Australian Constitution reflects its origins as an enactment of the Imperial Parliament, albeit one approved by the eligible voters of the six Colonies (or at least by those voters who bothered to turn out).
  In consequence of its history, the Constitution, as Sir Anthony Mason has observed:


“is a prosaic document expressed in lawyer’s language which, but for its succinctness, would have done credit to a memorandum and articles of association drawn, not for a 19th century corporation, but for a government.”

Readers of the document, in the words of Justice French, do not experience “a significant sense of uplift”
.  Indeed, without legal training (or sometimes with it), even diligent readers may have considerable difficulty relating the text of the document to current political institutions and practices, a point to which I shall return.

The United States Constitution, by contrast, derives its binding force squarely from “We the People”.
  It seeks not only “to form a more perfect Union”, but to “secure the Blessings of Liberty to ourselves and our Posterity”.  The document itself is remarkably succinct, running to less than 8,000 words including the 27 amendments.
  It is framed in “forthright and vivid” language,
 yet creates a structure of government that has survived intact into its third century.

In his 2000 Foreword, Akhil Reed Amar argues the case for documentarianism as distinct from doctrinalism.  The former seeks a reading of the Constitution that best fits the text, enactment history and structure.  The latter, in Professor Amar’s view, pays too much heed to judicial precedents that have often departed from the text of the Constitution itself.  The linchpin of his argument is that the 


“brevity and bluntness of the document and its intimate relation to the central narrative of the American people make it a brilliant focal point drawing together ordinary citizens coming from all directions”.

Whether or not one accepts as sound the distinction between documentarianism and doctrinalism, Professor Amar’s thesis brings home the centrality of the United States Constitution to political and public discourse in that country.  It is difficult to imagine anyone writing of the Australian Constitution in language comparable to that used by Professor Amar:


“[I]n the Constitution itself, we can all find a common vocabulary for our common deliberations, and a shared narrative thread – a history of ordinary and ever more inclusive Americans helping to bind us into one people, one posterity.  Even if the blood of the Founding Fathers does not literally run in each American’s veins, we are all children of the Revolution (and the Civil War, and the Suffrage Movement, and so on), and the Constitution is and should be our national bedtime story.”

Unlike the United States and other countries created out of former British colonies, Australians have not had to resort to armed rebellion to secure self-government and independence.  The prosaic form of the Australian Constitution reflects the fact that this country’s constitutional development has been marked by a meticulous legalism.  In a famous article written in 1935, Sir Owen Dixon pointed out that, despite their fascination with the American Constitution which “damped the smouldering fires of their originality”, the framers of our own Constitution were “bound to depart altogether from its prototype”.
  This was because the Australian Constitution was not


“a supreme law purporting to obtain its force from the direct expression of a people’s inherent authority to constitute a government.  It is a statute of the British Parliament enacted in the exercise of its legal sovereignty over the law everywhere in the Kings Dominions”.

In his dissenting judgment in one of the High Court’s important recent constitutional decisions, Callinan J observed
 that the 


“Australian people have since 1900 proceeded regularly, indeed scrupulously and overtly legally, in collaboration with the Parliament of the United Kingdom along the path to full and independent nationhood.”

By contrast, in the United States, as Professor Amar says,
 “epic events” such as revolution, civil war and the emergence of a mass civil rights movement in response to the legacy of slavery “gave birth to the Constitution’s words”.  Perhaps fortunately, whatever the influence of world wars on the Australian psyche, no similar domestic epic events have shaped the language of our Constitution.

It is not surprising, then, that Australia has no grand narrative of events leading to federation or national independence.  We have an exhaustive record of the detailed and extended deliberations that resulted in federation, but we have no Federalist Papers.  Although the achievements of Sir Henry Parkes, Sir Samuel Griffith and Andrew Inglis Clark were considerable, none of the framers of the Constitution has a place in the pantheon of Australian heroes comparable to the standing of towering, if sometimes flawed, figures such as Thomas Jefferson, Alexander Hamilton and James Madison in the United States.  We lack the inspiration provided by almost mystical events such as the death of Jefferson and John Adams, once bitter rivals but reconciled late in life, within six hours of each other on 4 July 1826, 50 years to the day after the signing of the Declaration of Independence.
  Nor do we have judicial heroes to match John Marshall, whose words echo across centuries and continents.

Legalism in Constitutional Adjudication

It is no coincidence that the “lawyer’s language” of the Australian Constitution has been matched, throughout much of the High Court’s history, by what can fairly be described as a legalistic approach to constitutional adjudication.  As recently as 1996, four members of the High Court agreed with Windeyer J’s observation, made in 1971, that the Court does not make implications in the Constitution, since its 

“avowed task is simply the revealing or uncovering of implications that are already there”.

This disclaimer suggests that the “uncovering” of constitutional implications is a value-free semantic exercise, devoid of any element of judicial policy making.  Such a proposition is difficult to reconcile, for example, with the range of judicial views expressed as to the implications to be drawn from the economical language of ss 7 and 24 of the Constitution, requiring that senators and members of the House of Representatives be “directly chosen by the people”.

Echoes of this approach are found in Re Wakim; Ex parte McNally,
 a case of far-reaching importance for the Australian judicial system.  There the High Court, by a majority of six to one, struck down the cross-vesting scheme to the extent that it purported to invest Chapter III courts with State judicial power.  Members of the Court asserted that the inconvenience of the result – destroying a scheme for an integrated Australian judicial system that had worked well for more than a decade
 - was not a factor to be taken into account in assessing whether the legislation infringed implications to be drawn from Chapter III of the Constitution.
  Nor was it relevant that the scheme had been enacted and supported by every democratically elected Parliament in the country.

One consequence of legalism is that even cases of fundamental constitutional importance are presented as raising issues that are best analysed in terms of technical doctrine, often accompanied by an elaborate analysis of precedent.  Inevitably, the reasoning of the Court is likely to prove beyond the understanding of all but the most well-informed or determined lay observers or commentators.  Indeed, on occasions, the legalistic language may be difficult enough for the specialist to follow.

The point can be illustrated by Plaintiff S157/2002 v Commonwealth,
 the first major constitutional decision of 2003.  Plaintiff S157 is one of the most important cases decided by the High Court in recent decades.
  At issue was the validity and effect of s 474(1) of the Migration Act 1958 (Cth), a so-called privative clause.  The High Court rejected the challenge to the validity of the provision, holding that s 474, as a matter of construction, does not purport to oust the entrenched jurisdiction of the Court conferred by s 75(v) of the Constitution.
  In order to avoid a possible infringement of Chapter III of the Constitution, the joint judgment gave the definition of “privative clause decision” in s 474(2) a very narrow, somewhat strained interpretation.  Their Honours held that the expression “decision…made…under this Act” in s 474(2) does not include a purported decision by the Refugee Review Tribunal which involves a failure to exercise its jurisdiction or which is in excess of the jurisdiction conferred by the Act.
  Consequently, s 474(1) does not protect a purported decision where the Tribunal fails to accord the plaintiff procedural fairness, since a contravention of the principles of procedural fairness constitutes a jurisdictional error.
  The Court reached this conclusion notwithstanding a clear indication in the second reading speech that s 474 was intended to insulate Tribunal decisions from judicial review provided only that they complied with the so-called Hickman principles.

The significance of the decision lies not so much in the particular construction of the privative clause, but in the reasons for the Court adopting that construction.  The joint judgment emphasises two “fundamental constitutional propositions”.
  First, the jurisdiction of the Court to grant relief under s 75(v) of the Constitution cannot be removed by or under a law of Parliament, in particular where the decision-maker has committed a jurisdictional error.  Secondly, Parliament cannot confer on a non-judicial body the power to determine conclusively the limits of its own jurisdiction.  Accordingly, s 75(v) introduces into the Constitution “an entrenched minimum provision of judicial review”.
  The joint judgment clearly implies
 that if the privative clause had purported to immunise decisions of the Tribunal against judicial review for jurisdictional error, it would have fallen foul of s 75(v).  In this way, Plaintiff S157 strongly affirms that it is the High Court and not Parliament that ultimately determines the limits of judicial review of administrative action in Australia.

There are important issues left unresolved by Plaintiff S157, notably the precise extent to which Parliament can define the limits of power of administrative decision-makers so as to exclude judicial review.  Nonetheless, the case plainly represents a victory for the rule of law, in the sense of judicial supervision of administrative decisions to ensure that the executive adheres to certain minimum standards of legality.
  At the very least, the decision marks a significant shift in the balance of power between Parliament and the executive, on the one hand, and the High Court, on the other.
  

In these circumstances, one might have expected the decision to have generated a sustained and informed discussion, not merely within legal circles, but in the wider community.  In fact, while the decision was widely reported at the time, there has been little subsequent discussion of its ramifications outside legal circles.  Doubtless, there are many reasons for this state of affairs.  However, one explanation for the paucity of debate on constitutional questions outside the legal community, is the sheer difficulty facing non-specialists in attempting to follow issues presented by a case like Plaintiff S157. 
In part, the difficulty for the non-specialist is a matter of judicial style.  The joint judgment in Plaintiff S157, despite concluding with a ringing endorsement of judicial review of administrative action as a central plank in the rule of law,
 must be largely impenetrable to those not steeped in the esoteric terminology and doctrines of Australian public law.  In contrast to the concurring judgment of Gleeson CJ, the joint judgment does not provide a straightforward and concise statement of the issue for determination or the central role of s 75(v) of the Constitution in securing “a basic element of the rule of law”.
  Nor does it explain at the outset in simple language the nature and purpose of the constitutional writs (né the prerogative writs) and of injunctive relief.
  The exposition in the joint judgment assumes a sophisticated understanding of the structure of Chapter III of the Constitution and of the jurisprudential and practical dilemmas created by privative clauses.  Again in contrast to the judgment of Gleeson CJ, the joint judgment does not acknowledge the difficulty of grasping some core concepts in this field of discourse and therefore does not attempt to expound them from the standpoint of basic principle.
  These matters of style are not unique to Plaintiff S157.

But it is not only questions of style that make constitutional adjudication so inaccessible to non-specialists.  The issue in Plaintiff S157 was the compatibility of a particular privative clause with s 75(v) of the Constitution.  Section 75(v) is contained in a subparagraph of a section within Chapter III of the Constitution that defines the original jurisdiction of the High Court.  The sub-paragraph is drafted in the language of the old prerogative writs, hardly the linguistic currency of the concerned citizen wishing to understand Australia’s constitutional arrangements.  It certainly does not convey to the uninitiated the sense of a fundamental guarantee of liberty.  Perhaps the difficulty is that the technicalities of writs of mandamus and prohibition, the subtleties of jurisdictional error and the jurisprudential conundrums presented by privative clauses simply do not readily lend themselves to simple and lucid exposition for the benefit of a non-specialist audience, even an informed one.

A second recent illustration of the complexity of constitutional adjudication in Australia is Attorney-General (Western Australia) v Marquet,
 a case involving the application of the “manner and form” requirements of s 6 of the Australia Act 1986 (Cth)
 to the Western Australian Parliament.  The legal issue in Marquet was whether it was lawful for the Clerk of the Parliaments of Western Australia to present for the royal assent Bills designed to alter the electoral system in Western Australia so as to largely eliminate the considerable disparities between the number of enrolled voters in city and country electorates.  The issue arose because s 13 of the Electoral Distribution Act 1947 (WA), which had been enacted by the Western Australian Parliament in the usual way, provided that it was not lawful to present for assent “any Bill to amend this Act” unless the Bill had been passed by an absolute majority of the members of each House.  The relevant Bills were passed by a majority of those present and voting in each House, but not by an absolute majority.

The non-specialist might wonder why the fate of Bills passed by each House of the Western Australian Parliament, which were designed to introduce the principle of one vote one value in State elections, should fall to be determined by reference to the terms of a law of the Commonwealth Parliament.  By a five to one majority (Kirby J dissenting) the High Court upheld the decision of a five member Full Court of the Supreme Court of Western Australia that the Clerk could not lawfully present the Bills for assent.
  In substance, the Court held that s 13 of the Electoral Distribution Act was a law respecting the powers, constitution or procedures of the Western Australia Parliament for the purposes of s 6 of the Australia Act; that the Australia Act was a valid enactment of the Commonwealth Parliament; that the Bills proposed to “amend” the Electoral Distribution Act and so were caught by s 13 of that Act; and that since the Bills had not been passed in accordance with the manner and form requirements prescribed by s 13, it was unlawful to present them for the royal assent.

Kirby J saw Marquet as raising important questions as to the capacity of an unrepresentative Parliament to prevent its successors adapting to a more representative and democratic electoral system. He considered that an expansive interpretation of the word “amend” in s 13 of the Electoral Distribution Act would impede attempts in Western Australia to achieve “representative democracy” in the form accepted elsewhere in Australia.
  Kirby J  preferred a narrower construction that


“advances fundamental rights in preference to one that attempts to ‘entrench’ … the last malapportionment of state electorates in the Commonwealth.”

For much the same reasons, Kirby J took a narrow view of the expression “constitution, powers or procedure” in s 6 of the Australia Act.  To do otherwise would be “inimical to the basic postulates of representative democracy”.
  This led him to conclude that the Bills were not concerned with the constitution, powers or procedure of the Western Australian Parliament, since they did not affect the “framework and basic structure of the legislature, as such”.
  Whatever the merits of Kirby J’s construction of the statutory provisions, his analysis from a standpoint of political theory illuminates what otherwise appear to be dry and technical legal questions and thus facilitates understanding of both the issues and his reasoning process.

The joint judgment,
 by contrast, puts policy considerations to one side.  According to their Honours, it is a “fundamental legal error” to assign a particular meaning to s 13 of the Electoral Distribution Act (or, presumably, to s 6 of the Australia Act) “according to the qualitative assessment that is made of the desirability of the proposed laws”.
  The questions in the case are to be resolved by a process of construction and analysis that eschews reference to the values of representative democracy and disregards the impact of the proposed legislation on different classes of electors.

A concerned Western Australia elector wishing to be fully informed as to how it is that Australia’s constitutional arrangements preclude a current elected State Parliament asserting its will over that of an earlier Parliament must follow a tortuous path through the joint judgment.  He or she must proceed through the intricacies of Western Australian constitutional history; the indigenous source of authority for the Australia Act;
 the “rule of recognition” in the light of manner and form provisions imposed on a subordinate legislature in a federal system; and the construction of the specific language of s 6 of the Australia Act and s 13 of the Electoral Distribution Act.  Moreover, the journey is to be undertaken, so it seems, without any consideration of the values that might inform a decision on these matters.  My point is not that the reasoning of the majority in Marquet is necessarily flawed, but that the hypothetical elector, unless possessed of legal training, is unlikely to be able to make an informed assessment of that reasoning.

Plaintiff S157 and Marquet show that a combination of the form of the Australian Constitution and what can fairly be described as a legalistic style of judgment writing limits the accessibility of genuinely important constitutional cases to a non-specialist audience.  The High Court has recently adopted the practice, through its public information officer, of issuing summaries of important decisions.  Although useful, these tend to concentrate on the outcome of the case rather than the reasoning of the Court or the issues of principle at stake.  Unless the Court alters its approach to judgment writing, there is little incentive or opportunity for the concerned citizen to follow, let alone participate, in an informed discussion of the merits of constitutional decisions.

The Silent Constitution

A second and related contrast between Australia and the United States is that significant features of Australia’s constitutional structure are either simply not recorded in the Constitution or referred to in terms that do not match current realities.  The absence of any reference in the Constitution to the office of Prime Minister or to the Cabinet are familiar examples.  But the obstacles facing the reader of the document in seeking an understanding of the principles of constitutional government go considerably further than the omission of the fundamentals of responsible government.  Take, for example, the preamble to the Commonwealth of Australia Constitution Act 1900 (UK).  This recites the agreement of the people of five Colonies
 to 


“unite in one indissoluble Federal Commonwealth under the Crown of the United Kingdom of Great Britain and Ireland”.

The Federal Commonwealth may be indissoluble, but the Crown of the United Kingdom of Great Britain and Ireland no longer exists.
  The High Court has reassuringly held that this does not mean that the Australian Constitution “miscarries”.
  Nonetheless, the anomaly illustrates the difficulties facing non-specialists in ascertaining Australia’s constitutional arrangements.  A reader of the Constitution might well wonder, for example, whether the reference to a “subject of the Queen” in s 117 includes a subject of the Queen of the United Kingdom referred to in the Preamble.

In a sense this was the issue in Shaw v Minister for Immigration and Multicultural Affairs.
  Mr Shaw had migrated to Australia with his parents in 1974, when he was two years old.  He was then and remained a citizen of the United Kingdom.  Despite being absorbed into the Australian community,
 Mr Shaw never took out Australian citizenship.  Unwisely he chose to follow a “life of crime”,
 prompting the Minister to cancel his permanent residence visa pursuant to s 501(2) of the Migration Act 1958 (Cth).  The question for the High Court was whether s 501(2), in its application to Mr Shaw, could be supported by Parliament’s power in s 51(xix) of the Constitution to make laws with respect to aliens.

Mr Shaw perhaps had some reason for optimism in view of the decision of the High Court only two years earlier, in Re Patterson; Ex parte Taylor.
  The facts in that case were virtually identical to those in Shaw, except that Mr Taylor had arrived in Australia in 1966, rather than 1974.  A majority of the Court in Re Patterson
 held that Mr Taylor had not been an alien when he arrived in Australia and had never become one.  Accordingly, he was beyond the reach of the aliens power and thus outside s 501 of the Migration Act. 
There were two themes in the reasoning.
  One, propounded by Gaudron and Kirby JJ, was that Mr Taylor had become a member of the Australian body politic constituting the Australian community or had been absorbed into the people of the Commonwealth.  As such, he was beyond the reach of the aliens power.  A second approach, taken by McHugh J, was that as a subject of the Queen permanently resident in Australia before the enactment of the Royal Style and Titles Act 1973 (Cth) (which “assert[ed] the sovereignty of the Queen of Australia”), Mr Taylor could not be an “alien”.  All members of the majority appeared to accept that by an “evolutionary process” subjects of the Queen living in Australia had at some stage become subjects of the Queen of Australia, rather than of the Queen of the United Kingdom.
  A possible difficulty for Mr Shaw was that if the evolutionary process had been completed by 1973, McHugh J appeared likely to hold that a United Kingdom citizen arriving in Australia after that date (as Mr Shaw had done) would be an alien and would retain that status.

The majority in Re Patterson, whatever the differences in their reasoning, were united in the view that the decision of the High Court in Nolan v Minister for Immigration and Ethnic Affairs
 should be overruled.  In that case, by a majority of six to one, the Court had held that Parliament could treat as an alien any person born outside Australia whose parents were not Australian and who had not been naturalised.
  This included Mr Nolan, a United Kingdom citizen who had arrived in Australia in 1967 aged ten and had never been naturalised.  The majority in Re Patterson considered that the Nolan Court had failed to address the critical question, namely whether Mr Nolan had always been an alien and, if not, when and how his status had changed.

Not for the first time in the history of the Court a change in its membership led to a reconsideration of earlier decisions. Between the date of the decision in Re Patterson and the decision in Shaw, Gaudron J had retired and had been replaced by Heydon J.  In Shaw, the dissenters in Re Patterson, with Heydon J’s concurrence, restored the status quo ante.  Thus Nolan was resuscitated and Re Patterson itself overruled.  The majority in Shaw were emboldened to take this course, in part, by their view that Re Patterson contained no binding statement of constitutional principle and thus had no precedent value beyond its own facts.

The majority in Shaw take as their starting point the definition of “alien” accepted in Nolan.  This contrasts with Gaudron J’s notion of an alien as someone who is not a member of the Australian body politic and with Kirby J’s idea that absorption into the community takes a person outside the aliens power.  The majority also accepts that by 1948, when the British Nationality Act 1948 (UK) came into force:


“the Imperial Crown, indivisible in nature, with an undivided allegiance, was no longer apparent, whether in this country or the UK”.

Mr Shaw had entered Australia as a person owing allegiance to the Queen of the United Kingdom, not to the Queen of Australia, and thus was an alien in this country.  Nothing had changed his status after that time.  

While Shaw may have clarified the scope of the aliens power, it leaves some fundamental questions unanswered.  We know that the Queen of the United Kingdom of the original Constitution has been transformed into the Queen of Australia.  But how and precisely when did this occur?  The majority in Shaw does not answer these questions beyond indicating that the Constitution itself contemplates the possibility of change in the relationship between the United Kingdom and Australia and the process of sundering the previously indivisible Crown was complete by 1948.
  A lay person, even after a diligent reading of the Constitution and cases such as Shaw, is likely to be left wondering as to the “mystical”
 constitutional process by which Australia acquired its very own discrete sovereign.

What then of the authority of the United Kingdom Parliament to legislate for Australia?  Australia could hardly be regarded as independent if the Parliament of another country retains authority, even as a matter of theory only, to legislate for this country.  It is now orthodox doctrine that Australia has severed all constitutional links with the United Kingdom and that the Parliament of the United Kingdom no longer has authority to legislate for Australia.  This is said to have come about no later than the enactment of the Australia Act 1986 (Cth), s 1 of which denies, at least prospectively, the efficacy of statutes enacted by the United Kingdom Parliament insofar as they purport to affect Australia.
  In consequence, so it is said, the legal sovereignty of the Imperial Parliament has ceased and ultimate sovereignty now “reside[s] in the Australian people”.
  As McHugh J put it in McGinty v Western Australia.


“[T]he sovereignty of Australia originally resided in the United Kingdom Parliament.  Since the Australia Act 1986 (UK), however, the sovereignty of the Australian nation has ceased to reside in the Imperial Parliament and has become embedded in the Australian people.  Only the people can now change the Constitution.  They are the sovereign.”  (Footnote omitted.)

The Australia Act itself is said to be a law validly enacted by the Commonwealth Parliament pursuant to s 51(xxxviii) of the Constitution by reason of a request made by the States.
 On this basis, it seems appropriate to treat the Australia Act as part of Australia’s constitutional arrangements.  Doubtless for that reason the current reprint of the Constitution, published under the auspices of the Commonwealth Attorney-General’s Department, includes the Australia Act.
  Yet the status of the Australia Act did not deter Kirby J in Marquet from expressing the by no means implausible view that s 6 of the Australia Act
 is invalid as an impermissible attempt to amend the Constitution otherwise than in accordance with s 128 of the Constitution.

If this is not confusing enough to the diligent lay observer, he or she will receive little comfort on the question of the precise date Australia attained its national independence.  A citizen might reasonably wish to be informed as to when Australia became an independent nation.  Even in the absence of a declaration of independence or a definitive statement in the Constitution itself, it might be thought that this would be an easy question to answer.  Such is not the case.

It is generally accepted that Australia did not become truly independent upon federation, since the United Kingdom Parliament at that time retained power to legislate for this country.
  But when did Australia attain full independence?  The Court had the opportunity to address the issue in Shaw.  The majority, however, thought that it was inappropriate to do so:


“To ask when Australia actually achieved complete constitutional independence or other questions phrased in similar terms is to assume a simple answer to a complex issue,, rather than attend to the particular matter … which has arisen for decision”.

Callinan J, in his dissenting judgment, accepted that it may not be feasible to determine “in strict legal, or … historical theory” the date Australia achieved independence.
  Nonetheless, he concludes that the “magic date” was 3 March 1986, when the Australia Act came into force.
  Any earlier date erroneously conflated political realities with legal theory.  Until the Australia Act came into force, the United Kingdom Parliament retained the legal authority to legislate for Australia, notwithstanding the Statute of Westminster.  But the Australia Act “gave voice to the completion of Australia’s evolutionary independence”.

The significance of these uncertainties should not be under-estimated.  The majority of the High Court implies that the date Australia achieved complete constitutional independence is too complex an issue for the Court to address directly.  Yet the inability of the High Court, let alone political leaders, to nominate a date for Australian independence clothes our constitutional arrangements in complexity and obscurity.  This may not matter much to the constitutional expert who well understands the nuances.  But the confusion about such fundamental matters is unlikely to advance the ordinary citizen’s grasp of constitutional arrangements.  The uncertain date of Australian independence both illustrates and symbolises the inaccessibility of the Constitution to the citizen.

The Absence of A Bill of Rights

A third point of contrast between the two constitutional systems is that the United States Constitution incorporates a Bill of Rights, whereas the Australian Constitution does not.  Americans have been accustomed for two centuries to the sweeping language of, say, the First Amendment’s prohibition on laws “abridging the freedom of speech” or of the Due Process Clause of the Fifth Amendment
.  They may or may not agree with the interpretation accorded to these provisions from time to time by the Supreme Court, but the core ideas embodied in the constitutional guarantees are readily enough understood and their general significance appreciated in the wider community.

Because of the broad reach of the Bill of Rights, constitutional norms in the United States pervade many areas of State and federal law, including the everyday application of the criminal law.  In consequence, constitutional law is a very substantial component of the work of the Supreme Court,
 taking it into many areas central to American life.  In doing so, it ordinarily engages in what Justice Ruth Bader Ginsburg has described as “a dialogue with other organs of government, and with the people as well”.
  As Robert C Post has argued, the Court sometimes seeks to change the “constitutional culture”, as it did in Brown v Board of Education,
 the School Desegregation Case, while on other occasions its decisions are influenced by the “constitutional culture” of other arms of government or of the American people themselves.

The place of constitutional law in the work of the Supreme Court of the United States is shown by the statistics.  According to the Harvard Law Review’s most recent annual statistical surveys, between one third and one half of all cases in the Supreme Court resulting in “full opinions” have a constitutional question as their “principal issue”.
  The figures for the 1998 to 2002 Terms are as follows:



Term

Full Opinions

Constitutional Cases



1998

         81



26



1999

         77



38



2000

         86



31



2001

         81



39



2002

         78



34

The range of issues typically canvassed by the Court is illustrated by its caseload in the 2001 Term (although any year would do).
  In that Term, the constitutional decisions addressed the methodology used in conducting the decennial census; the immunity of States from regulation by federal administrative agencies; the execution of mentally retarded defendants (held to be a violation of the Eighth Amendment’s prohibition on cruel and unusual punishment
); the scope of the Sixth Amendment’s guarantees of a jury trial and of legal assistance for defendants in criminal cases; the application of the First Amendment’s guarantee of freedom of speech to the federal Child Pornography Prevention Act (held to be unconstitutional insofar as it purported to prohibit virtual child pornography
) and to laws forbidding candidates for State judicial office from expressing views on controversial topics (also struck down
); the mandatory drug testing of school students engaged in extracurricular activities (upheld as not in contravention of the Fourth Amendment’s prohibition on unreasonable searches and seizures
); the application of the Fifth Amendment privilege against self-incrimination to prisoners; and the scope of the Fifth Amendment’s takings clause.

Moreover, in the United States, constitutional law is not exclusively or even primarily the province of the Supreme Court, although its decisions are binding on matters of federal law.  All courts, especially federal courts, encounter constitutional questions, or at least are required to apply constitutional norms, as part of their quotidian diet.  This is reflected in the fact that nearly all the constitutional cases decided by the Supreme Court are heard in its appellate jurisdiction.
  In the ordinary course, constitutional issues ultimately determined by the Supreme Court are first addressed by federal or State courts.  The Supreme Court’s opinions on constitutional law often build on jurisprudence developed in the lower courts or resolve conflicts among intermediate appellate courts.

The nature of constitutional adjudication in the United States enhances the accessibility of Supreme Court decisions to the wide community.  In the 2003 Foreword, for example, Robert C Post analyses three important and controversial decisions of the Rehnquist Court from the 2002 Term.
  In Lawrence v Texas,
 the Court held that a Texas statute which imposed criminal penalties for acts of sodomy violated the liberty protected by the Due Process Clause of the Fourteenth Amendment.
  In Grutter v Bollinger,
 the Court upheld the University of Michigan Law School’s admission policy, which allowed race to be taken into account as one factor in selecting students, against a challenge based on the Fourteenth Amendment’s Equal Protection Clause.
  In Nevada Department of Human Resources v Hibbs,
 the Court upheld the validity of the family care provisions of the federal Family and Medical Leave Act as within the Congressional power to enforce, by appropriate means, the provisions of the Fourteenth Amendment.

Each of these cases addressed controversial, indeed highly charged issues.  Each required an analysis of constitutional doctrine, including a survey of earlier Supreme Court authorities.  Yet largely because the decisions interpret fundamental guarantees framed in broad language, the issues are not unduly difficult for interested lay observers and commentators to follow.  The treatment of these issues, both by majority judges and dissenters, range over matters of history, sociology, educational and employment policy, political philosophy and international norms. The debate within the Court is robust, sometimes fierce and caustic.  For the most part, the competing arguments can be understood readily enough by educated readers, with or without legal training.

It is not difficult, for example, to catch the drift of the opening paragraph of Kennedy J’s opinion, writing for the majority, in Lawrence v Texas:


“Liberty protects the person from unwarranted government intrusions into a dwelling or other private places.  In our tradition the State is not omnipresent in the home.  And there are other spheres of our lives and existence, outside the home, where the State should not be a dominant presence.  Freedom extends beyond spatial bounds.  Liberty presumes an autonomy of self that includes freedom of thought, belief, expression, and certain intimate conduct.  The instant case involves liberty of the person both in its spatial and more transcendent dimensions.”

Nor is it difficult to follow Scalia J’s scathing attack on the willingness of the majority to overrule an earlier decision, when (as he pointed out) members of the majority had co-authored a “paean to stare decisis … in Planned Parenthood v Casey”.
  Similarly, Scalia J’s repudiation of the University of Michigan Law School’s admission policy as “a sham to cover a scheme of racially proportionate admissions”
 admits of little doubt as to his assessment of the worth of that policy.

The Australian Constitution, although lacking a Bill of Rights, of course has some specific guarantees of civil rights and freedoms. But these are limited in scope and qualified in their terms.
  Thus the range of constitutional issues that can be presented to the Court is limited.  For this reason and others,
 the High Court is not predominantly a constitutional court.  This is borne out by a statistical analysis of the work of the Gleeson Court during the period May 1998 to December 2002.  The study reported that in that four and a half year period, out of a total of 256 reported cases, the Court decided sixty constitutional cases.
  This suggests that constitutional cases comprise between 20% and 25% of all reported cases decided by the High Court, although the author of the study appears to have employed less stringent criteria than the Harvard Law Review to characterise a case as “constitutional”.
  

Even by these standards, 2003 was a relatively light year for constitutional law in the High Court.  The Full High Court decided nine cases that can be described as involving substantial constitutional issues.  Five of these might be said to have raised constitutional issues of general importance, including Plaintiff S157,
 Marquet and Shaw.  The other two cases of more general importance considered whether the so-called Commonwealth superannuation contributions surcharge could validly apply to State judicial officers
 and whether a claim against a State to recover licence fees which had been held to be invalidly imposed as duties of excise
 could be defeated by a failure to give notice of the claim as required by State law.
 

The four cases of more limited significance addressed:

· whether State or Territory laws providing for reserve or additional jurors in complex criminal trials violates the guarantee in s 80 of the Constitution of a jury for the trial or indictment of an offence against the Commonwealth;

· whether the Workplace Relations Act 1996 (Cth) could validly apply to maritime employers or vessels engaged in interstate trade notwithstanding that the employer had no presence in Australia and that the employees did not reside in Australia;
 and

· whether State land tax could validly apply to land that had ceased to be a Commonwealth place.

While 2003 was not an especially busy constitutional law year for the High Court, the fact is that, of necessity, the scope of the High Court’s constitutional work is in general much more limited than that of the Supreme Court.  As in most years, during 2003, the High Court devoted by far the bulk of its attention to non-constitutional questions, reflecting its role as the nation’s ultimate court of appeal in matters of both federal and State law.
  As it happens, the High Court spent considerably more time on the law of torts than it did on constitutional law,
 while trade practices law,
 migration law and criminal law also formed a significant portion of its caseload.

The roll call of 2003 constitutional cases shows that in the absence of a Bill of Rights the High Court’s constitutional pronouncements, no matter how important individual cases may be, can never have the pervasive influence on Australian life that decisions of the United States Supreme Court have.  The High Court and the Australian people are less likely to engage in a dialogue on constitutional issues, simply because there is less to talk about.  The High Court, not having the luxury of selecting its constitutional caseload from among thousands of candidates, is much less able to shape the course of constitutional development and thereby to set an agenda for public discourse.  The sporadic involvement of the Court in matters of great public controversy, like judicial review of migration decisions, is insufficient to spark substantive community interest in the work of the Court or in the significance of constitutional principles for Australian democracy.

Of course, the fact that the High Court is not predominantly a constitutional court does not detract from its role as the ultimate constitutional arbiter in Australia.  Although lower courts, particularly the Federal Court, deal with a surprising number of constitutional cases,
 the High Court is the only court in Australia that has a substantial and continuous constitutional workload.  The opportunity for lower courts to contribute to the development of constitutional doctrine is further limited by the conferral on the High Court of original jurisdiction in all matters arising under the Constitution or involving its interpretation,
  Since important constitutional cases are often commenced in the original jurisdiction of the Court, or removed from lower courts under the provisions of the Judiciary Act 1903 (Cth),
 constitutional issues frequently by-pass the lower courts.  

For example, of the nine constitutional cases decided by the High Court in 2003, four were commenced in the original jurisdiction of the Court
 and thus did not involve intermediate appellate courts (although a five member Full Federal Court in NAAV v Minister for Immigration and Multicultural Affairs
 had previously addressed the issues ultimately resolved by the High Court in Plaintiff S157). In addition, in one of the remaining five cases, the constitutional issue had been overlooked in the Full Court of the Supreme Court of Western Australia.
  Consequently in only five of the nine constitutional cases (including Plaintiff S157), intermediate appellate courts had offered opinions in the constitutional questions.

Perhaps for these reasons, the High Court appears to pay less regard to the opinions of intermediate appellate courts on questions of constitutional law than on non-constitutional issues.  The decision of the five member Full Federal Court in NAAV, which was referred to in argument before the High Court in Plaintiff S157,
 analysed in considerable depth the construction and validity of s 474 of the Migration Act.  The illuminating dissenting judgment of French J, in particular, although not reaching precisely the same conclusions for the majority in Plaintiff S157, takes a similar approach to that of the majority.  The effect of Plaintiff S157 was to overrule the decision in NAAV, which had been followed as a matter of course in many decisions in the Federal Court over a six month period.  It might have been expected that the Court in Plaintiff S157 would refer to the judgments in NAAV, if only to explain why the case had been overruled and the result that should have been reached on the facts in that case.  Yet the majority judgment in Plaintiff S157 makes no reference whatsoever to the decision or reasoning in NAAV.

The relatively limited part played by Australian courts, other than the High Court, in the development and elucidation of constitutional doctrine contributes to the inaccessibility of the Australian Constitution.  It encourages a perception, within the legal community and elsewhere, that constitutional law is peculiarly the province of the High Court and of specialist practitioners and theorists.  To the extent that a genuine dialogue takes place on doctrinal or policy questions, it is usually between the High Court and academic commentators or among academic commentators themselves.  While debate of this kind is of course important, it tends to reinforce the “specialist” character of what should be a much more widely understood and discussed body of principles fundamental to Australia’s system of government.

Conclusion

The High Court’s constitutional decisions in the 2003 calendar year provide further evidence of the inaccessibility of Australia’s Constitution.  The document itself is both prosaic and, from the non-specialist’s perspective, obscure.  Australia’s broader constitutional arrangements are difficult for the citizen to follow, with fundamental questions, such as the timing of Australia’s attainment of independence, being matters of unresolved controversy.  These characteristics limit the extent to which the Constitution is capable of reflecting and influencing the aspirations of the Australian people.  They also impede the prospects of significant constitutional reforms, since uncertainty and obscurity breed fear of change.  

Perhaps these defects in Australia’s constitutional arrangements are not wholly irremediable.  The formidable difficulties of amending the Australian Constitution notwithstanding, the replacement of the monarchy with a republic (of whatever kind) seems inevitable.  When this finally occurs, the principles governing the emergence of the Queen of Australia will presumably be relegated to historical curiosities.  Similarly, the introduction of a republic is likely to be accompanied by textual changes to the Constitution which will specifically confirm Australia’s independence and reaffirm the sovereignty of the Australian people.  Such reforms, although they cannot retrospectively clarify historical uncertainty, will go some way towards ensuring that the formal Constitution matches political realities.

But much more is needed if there is to be a genuine dialogue between the High Court and the Australian people.  From the High Court’s perspective, this would require, at the very least, a different style of judgment writing, a conscious effort to encourage community understanding of the issues at stake in constitutional adjudication, more open analysis of policy questions and increased opportunities for other courts to contribute to the development of constitutional doctrine.  For the institutional reasons I have given, even assuming a willingness by the High Court to alter course, a dialogue of the kind I envisage will be very difficult to achieve.  Yet it is a necessary endeavour if the Australian Constitution is to become accessible to the Australian people.
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