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Childhood Enchained: Constitutional Deficiency or Careless Neglect?

The Australian Constitution and Children in Immigration Detention

By Mary Crock

1 The Children

The phenomenon of child refugees – displaced by the catastrophes of war or famine – is an unhappy constant in human history.  Nevertheless, the modern iteration of the child asylum seeker has some novel features for Australia.  In recent years, the number of children seeking asylum alone or in the company of family members has risen sharply and the routes they have taken to travel to Australia have become increasingly long and tortuous.
  More interestingly, these young fugitives have been generating a degree of public debate and communal angst that is quite unprecedented.
  At the heart of the problem are Australia’s mandatory detention laws which apply with few exceptions to any person who arrives in the country without a visa.
  Children do not fit the normal stereotypes of the asylum seeker as ‘queue jumper’, or worse yet as ‘criminal’ or ‘potential terrorist’.  Children are self evidently vulnerable.  When subjected to the violence and despair that has characterised Australia’s detention regime in recent years, the children have been harmed.  We do not feel good about it.

In early February 2004, Australia was holding at least 172 children in immigration detention.
  A majority of these have been incarcerated for over two and a half years.  It is difficult to find anyone who will assert that the detention facilities – new as well as old – have not had and are not having a detrimental impact on the physical and mental health of incarcerated children.  Following is an account written by a doctor who was himself an asylum seeker, commenting on his observation of children held at Villawood detention centre in Sydney:

Between 10 and 50 children are held at Villawood at any one time. The detention environment, exposure to actions such as hunger strikes, demonstrations, episodes of self-harm and suicide attempts, and forcible-removal procedures, all impact on a child's sense of security and stability. A secondary effect is mediated via the parents, whose ability to provide a caring and nurturing environment is progressively undermined as they pass through the stages outlined above, with risk of neglect and physical abuse of dependent children increasing across the course of detention. Following allegations of child sexual abuse at the Woomera centre, detaining authorities have increased their monitoring of parents at Villawood for evidence of negligence and abuse, leading to parental fears of their children being removed, which has further increased family insecurity. At times, children have also become negotiating pawns in attempts to contain protests within the detention centre. For example, on a number of occasions, the authorities have separated children from their parents to pressure adults to cease their hunger strikes. 

A wide range of psychological disturbances are commonly observed among children in the detention centre, including separation anxiety, disruptive conduct, nocturnal enuresis, sleep disturbances, nightmares and night terrors, sleepwalking, and impaired cognitive development.  At the most severe end of the spectrum, a number of children have displayed profound symptoms of psychological distress, including mutism, stereotypic behaviours, and refusal to eat or drink. Children of parents who reach the tertiary depressive stage appear to be particularly vulnerable to developing a range of psychological disorders.

Australia is a party to all the major international human rights conventions.
  It has signed and ratified the United Nations Convention on the Rights of the Child which has as its centrepiece the injunction that the ‘best interests of the child’ must be a primary consideration in all decisions affecting the child.
   For a country that prides itself as a Western democracy built on respect for human rights, civil society and the Rule of Law, real questions need to be asked as to how Australia’s regime for detaining refugee children
 could have developed as it has.  This article examines whether the excesses of recent years are the product of shortcomings in Australia’s Constitution, or whether Australia’s lawyers – advocates as well as judges – have simply failed to explore and invoke the protective force of the law as it should apply to refugee children.

“I have been supporting a 16 year old Hazara boy from Afghanistan who is in detention at Port Hedland detention centre. …. He believes that all his family are dead (as there was heavy bombing in xxx region) and hence is extremely distressed and has become suicidal seeing no point in living. Each time I speak to him he cries uncontrollably. He also has developed a stutter (speech impediment) because the traumas he has suffered and hence does not fit into the prison environment with the other children. He has gone on a hunger strike since sat but has contracted with me that he would not harm himself on great insistence and pleading from me.”…Chilout 2002
The article focuses on a series of cases that have been brought to challenge the constitutionality of statutory regimes that have operated since 1992 to mandate the detention of most non-citizens who arrive in Australia without authorisation.
  It will be my contention that refugee children held in detention have suffered from a curious form of legal invisibility or at best benign neglect.  If this neglect has been apparent in the general jurisprudence on refugee law (and in Australia’s administrative practices), it has also been evident in the constitutional discourse on immigration detention.  In 2004, the High Court has before it a series of cases involving refugee children that provide a unique opportunity to reverse the trends I identify.  It is only by opening the Constitution to the perspective of the child that any prospect can be found for constructing a rights based system for the protection of refugee children.

2
Building the Walls of Fortress Australia: Chu Kheng Lim and the Cambodian Asylum Seekers

The modern starting point in the constitutional debate about immigration detention in Australia is the decision of the High Court in Chu Kheng Lim v MIEA.
   That ruling represented something of a pyrrhic victory for the asylum seekers who came from Cambodia by boat in and after November 1989.  While they succeeded in their claim that their initial detention was unlawful, the High Court upheld the constitutionality of the enactment rushed through Parliament to remedy the legislative lacunae identified.  

Lim’s case laid down the parameters and character of the discourse on the Constitution and immigration detention at a number of levels.  First, the majority ruling made some important findings on the relative importance of the different heads of power available to a Parliament wishing to legislate for the detention of non-citizens.  The Court confirmed that the power to legislate with respect to aliens in s 51(19) of the Constitution enables Parliament to make laws in respect to virtually anything pertaining to or affecting non-Australian citizens.
  This aspect of the ruling rendered otiose the old distinctions that had been drawn between ‘immigrants’ and non-citizens who had been ‘absorbed’ into the Australian community (so as to pass beyond the reach of the power to legislate with respect to ‘immigration’ in s 51(27)).   

The second, and perhaps most important aspect of Lim’s case, is the Court’s discussion of the nature and extent of the judicial power set out in Chapter III of the Constitution and how this relates to the powers of both the legislature and the Executive (acting through the immigration bureaucracy).  Given that s 71 of the Constitution vests the ‘judicial power’ exclusively in Courts of Law, the central question was (and remains) whether any legislation providing for the detention of individual without trial or court order can be constitutionally valid.  The Court in Lim answered this question in the affirmative, but did so in quite narrow terms.  The Court held that a limited authority to detain an alien can be conferred on the Executive without the infringement of Chapter III as long as the detention in question is not punitive.  In the case of the statutory provisions invoked to retain the Cambodian asylum seekers in custody, the Court held that the laws took their character from the Executive’s powers to exclude, admit and deport, of which the power to detain is an incident.  It ruled that detention will be considered non-punitive as long as it is “reasonably capable of being seen as necessary for the purposes of deportation or for an application for entry permit to be made and considered”.
  
In Lim, the factors that seem to have weighed heavily with the Court in its ruling that the mandatory detention scheme was not punitive were the temporal limitations placed on the detention (273 days) and what the court described as the ‘voluntary’ nature of the incarceration.  The detainees, the Court ruled, were not being punished because they were free to leave detention at any time of their choosing: they had only to indicate their willingness to go home and they would be released (and removed from the country).
  

The majority’s observations on the ‘voluntary’ nature of immigration detention highlight a third aspect of Lim worthy of comment.  The judgment on the whole is both very domestic in its focus and narrow in its thinking.  Its shows no regard for the international jurisprudence on the limitations on lawful detention under international human rights law generally
 and international refugee law in particular.
  Indeed, the ruling in Lim reads almost as though it were written in a legal vacuum, sealed off from both international law and from the actual experiences of the detainees.  For example, the judgment pays scant regard to the realities of refugee-hood.  To characterise any refugee claimant as a ‘voluntary’ detainee is counter intuitive insofar as ‘refugees’ as defined at international law
 cannot return to their place of origin without risk of persecution.  Within the cohort of asylum seekers, it makes even less sense to use the language of choice where children are involved.  Even when they are travelling alone, child refugees rarely have much control over their lives.

Lamentably, the situation of refugee children has featured little in Australia’s discourse on immigration detention until very recently. The Cambodian asylum seekers included were kept in detention for 4 years,
 during which time over 40 babies were born to those in custody.
  Although the conditions of detention in those days were nowhere as bad as those experienced by detainees more recently, these children still suffered in their emotional and physical development.
    It is an interesting reflection on the thinking of everyone involved in that first constitutional challenge to Australia’s mandatory detention laws that no consideration was given to singling out the children for separate treatment under the Constitution.   As the cases currently before the High Court well illustrate, children are not adults in miniature.
  It is simply not possible to apply the same reasoning, or to use the same rationales when constructing (or deconstructing) the law.

3
Awakenings: Court rulings on children and indefinite detention

The failure to consider the legal issues surrounding children must be regarded as a communal responsibility: the courts alone are not empowered to issue advisory opinions, but are restricted to the consideration of the issues raised by counsel in any matter of which they are apprized.
  That nobody has thought until recently to distinguish the legal status and rights of child detainees probably reflects poorly on the general culture of child protection in Australia – the vigorous protestations of various activist groups notwithstanding.  

In the context of the considerable controversies that the arrival of boatpeople has engendered in Australia in recent decades, it is plain that the courts have typically been placed in a very uncomfortable position when presented with litigation challenging government action.  Un-elected judges walk a very fine line when they are presented with challenges to legislative measures promoted in the name of national security and sovereignty that clearly has the overwhelming support of a majority of the population.  If it is true that in times of crisis, the human rights of the (adult) outsider are easy to exclude from our frame of reference, children have a tendency to become invisible.  It seems to be only when the panic and controversy subsides (as it inevitably does) that the excesses of our ‘protective’ measures become apparent – and we finally start to notice the children.

The tendency for the Australian legal discourse to be tardy in noticing children in the context of immigration and refugee law was apparent during the 1990s in the cases involving China’s ‘One Child’ policy.  The initial focus in both the public debates and in the jurisprudence, was on the adults claiming asylum.  The first test cases went to the High Court at a time of high controversy, with furious warnings about the floodgates that would be opened should parents fleeing the One Child Policy be recognised as refugees (FN 79 Apart from Us?).  The hordes did not eventuate: Australia never experienced more than a handful of fugitives from China’s restrictive population policies amongst the many thousands of refugees from that country who arrived after the oppressive measures taken in and after 1989.  On the other hand, the effect of failing to recognise fugitives from the policy as refugees became disturbingly apparent in 1997.  In that year a Chinese woman 8.5 months pregnant was refused refugee status and upon return to China was either forced or coerced into aborting her child.
 The case was one of two that lead to a major Senate inquiry into Australia’s refugee and humanitarian program in 2000.  In the same year, the issue of the refugee status of children born in contravention of the same policy – known as ‘hei haizi’ or ‘black’ children - made its way to the High Court.  The Court was unanimous in finding that such children can be refugees: they are a defined and easily identified group in Chinese society, the membership of which is based on an immutable characteristic that is beyond the control of the child.
  Outside their country of origin, faced with fines and other penalties restricting access to education and other public services, ‘black’ children were recognised by the High Court as belonging to a ‘particular social group’ for the purposes of the refugee definition which was habitually subjected to persecutory treatment.
  

The debates surrounding the detention of refugee children have also been touched with stories of human suffering that ultimately may act as catalysts for legal change in the same way as the case of the Chinese woman.  An example in point is the case of six year old Shayan Badraie, whose experiences in detention at Woomera in South Australia and Sydney’s Villawood Detention Centre saw him reduced to a semi catatonic state, refusing to speak, eat or drink.  The boy and his family were granted refugee status in * after X years in detention.  A complaint made on the boy’s behalf to the HREOC was upheld with a recommendation that family be paid $70,000 in compensation for the harm done to the child.
  Activist organisations such as Chilout and professional groups such as Doctors and psychiatrists (Royal Australian and New Zealand College of Psychiatrists) have also done much to bring the plight of other children in detention into the public’s consciousness.

As in earlier years, however, the legal actions challenging detention have tended to focus first on the adults.  The starting point in the recent run of cases relating to the constitutionality of immigration detention is that of MIMIA v Al Masri.
 In that case, it was held that the mandatory detention of a failed asylum seeker pending removal will be unlawful if there is no real likelihood or prospect of removal in the reasonably foreseeable future.
  The Full Court acknowledged that Chapter III of the Constitution may operate to impose limitations on administrative detention because of the insistence that the judicial power is vested solely in the Courts.  The Court held that a limited authority to detain may be conferred on the Executive as long as the power so vested is not punitive in nature, but takes its character from the executive powers to exclude, admit and deport non-citizens who have no right to enter or remain in Australia.  The Court followed the reasoning in Lim, explaining that detention will be non-punitive as long as it is reasonably capable of being seen as necessary for the purposes of deportation or for the request for an entry permit to made and considered. 

The Full Federal Court used the test laid down in Lim as a basis for reading down the provisions of the Migration Act 1958 governing the detention and removal of unlawful non-citizens.
  The Court examined the language and context of the relevant provisions and held that Parliament ‘did not turn its attention to the curtailment of the right to liberty in circumstances where detention may be for a period of potentially unlimited duration and possibly even permanent’. Rather, the Court held that the legislature had proceeded on the assumption that detention would come to an end through the combined operation of ss 196 and 198 of the Migration Act 1958.
  In reaching this conclusion, both the trial judge and the Full Federal Court referred to international authorities for guidance in construing legislation providing for administrative detention and the curtailment of fundamental rights and freedoms.
 The Full Court’s construction of the relevant provisions was also informed by the principle that s 196 should be interpreted in conformity with established rules of international law and with Australia’s treaty obligations - the most important of which is Article 9(1) of the International Covenant of Civil and Political Rights.
 
4
Making Children Matter:  High Court challenges to the mandatory detention of immigrant children.

Although the period of time that Al Masri spent in Australia as a free man was brief,
 the ruling of the Full Federal Court spawned a rash of litigation as detainees moved to challenge their detention on the basis that it was not ‘reasonably practical’ for them to be returned to their countries of origin within the meaning of s 198(6) of the Migration Act 1958.
  Parallel actions followed exploring the constitutional issues that underpinned the ruling.   In the context of the adult detainees the most significant of these stand adjourned in the High Court following argument in November 2003.  As well as re-litigating the issues raised in Al Masri (in a case involving a Convention refugee denied a protection visa who cannot be returned to an alleged safe third country
), the joint appeals of Behrooz & Ors v DIMIA raise the question of whether the conditions of detention can render detention punitive and so beyond power.
  

If some of the issues raised in these cases will be relevant also to children in detention, there are no less than four other matters currently before the High Court where the constitutionality of Australian laws affecting immigrant children is of central concern.  The first of these is an appeal from a ruling by the Full Bench of the Family Court of Australia involving the children of the high profile Bahktiyari family.
 The case is interesting as it represents the first occasion in which recourse has been made to a court of federal jurisdiction other than the Federal Court of Australia or the High Court.  The second matter adjourned for further argument before the High Court is the challenge to the detention of the Sakhi children.  Brought in the original jurisdiction of the High Court, this litigation represents the most express attempt to re-litigate Chu Kheng Lim from the perspective of detained children.  

The third case has also yet to be fully argued before the High Court.  It concerns an unaccompanied minor brought to Australia from Nauru and has the potential to be one of the most politically challenging and interesting of all the detention cases before that Court.  At issue is the nothing less than the constitutional validity of the so-called ‘Pacific Solution’ which sees 184 non-citizens detained without trial on Nauru and Manus Island after more than 2.5 years.  The fourth and final case of which the High Court stands appraised concerns the simple Constitutional power of the Federal legislature to treat as an alien any person who is born on Australian soil and who is not born to a foreign sovereign, an accredited representative of a foreign sovereign or an enemy alien.  

It is not my intention to rehearse all of the arguments raised in these complex and diverse Constitutional challenges.  Rather, the following discussion is designed to touch on some of the more interesting features of the litigation so as to identify the potential significance of each action.  Irrespective of the findings made by the High Court, the very fact that four actions concurrently before the Court is testament to the change that appears to be taking place in the way Australians think about children, detention and the intersections between alienage and human rights. 

4.1
The Family Court as a forum for challenging the mandatory detention of children: B and B v MIMIA.
In 2003 a majority of the Full Family Court made history by asserting that the welfare jurisdiction conferred upon that Court by s.67ZC of the Family Law Act 1987 (Cth) and the injunction powers conferred by 68B of the same Act enabled the Court to make orders for the welfare of children held in immigration detention.
  Nicholson CJ and O’Ryan J (Ellis J dissenting) held that if a trial judge found that the continued detention of the children was unlawful, then the Court had the power to order the Minister to release the children.
  

In the High Court, the Bakhtiyari litigation raises interesting constitutional issues about the reach of the Family Court’s jurisdiction over ex-nuptial children and other children who would normally come within the jurisdiction of state authorities.  As a specialist Federal Court established pursuant to the power to legislate with respect to marriage, divorce and matrimonial causes and matters incidental thereto,
 the Family Court’s jurisdiction was extended to cover ex-nuptial in 1987 after most of the states referred their relevant legislative powers to the Federal government.  In 1995, further amendments were made to the Family Law Act with the insertion of s 67ZC which provides that in deciding whether to make a welfare order in relation to a child, a Court must regard the “best interest of the child as the paramount consideration”.      

A central question for the High Court will be to determine whether the welfare jurisdiction of the Family Court within a State is confined to the extent of any explicit reference of legislative power from the States to the Federal legislature.  In the case of South Australia, the only such reference of power occurred in 1987 and was confined to matters relating to the maintenance of ex-nuptial children.  In the Full Family Court, Nicholson CJ and O’Ryan J held that the operation of the Court’s welfare jurisdiction and injunction power over children of a marriage was in no way confined by state references of power in respect of ex-nuptial children.  Their Honours ruled that the Court’s welfare jurisdiction was an additional power derived from quite a different part of the Family Law Act from that relied upon by the Respondent.
  That part - Subdivision F - merely gave effect to State references of power in respect of ex-nuptial children and limited the application of the Act to non-referring States to the extent permitted by the Constitution.
  Their Honours held that the original conferral of welfare jurisdiction on the Family Court in respect of children of marriages remained as it ever was - without limitation.
   
Nicholson CJ and O’Ryan J ruled that s 67ZC of the Family Law Act empowers the Court to make orders relating to the welfare of children, and in doing so prescribes that the Court have regard to the best interests of the child as the paramount consideration.   Section 68F then provides guidance as to how a court is to determine the best interests of a child and includes matters such as the need to protect the child from physical or psychological harm.  Their Honours found that the injunction power of the Court conferred by s 68B is an aid to the exercise of the Court’s jurisdiction in relation to children.
 

The Court described these welfare provisions as conferring something akin to the parens patriae jurisdiction  of state and territory courts.
  In Australia, such jurisdiction can only be ousted in the clearest terms by statute
 whereas in England the case law  has been influenced by the fact that the jurisdiction was  founded upon the common law and therefore could  be overridden by statute and could not limit actions of the Executive when executive actions were  carried out with statutory authority [156, 157 and 169].  Therefore, in England, even where the court’s jurisdiction is derived from statute, the courts have failed to exercise their discretion where statutory authority has been conferred upon another public official.
  

Their Honours rejected the Respondent Minister’s argument that the exercise of the Court’s powers under Part VII of the Act could not extend to third parties such as himself.  They found that the Court’s jurisdiction in relation to children should not be construed narrowly or limited to the regulation of the activities of parents.
  To argue that the Court’s jurisdiction was so limited would suggest that the Court had no power to protect a child from a potential abuser unless that person was in loco parentis in respect to the child.

Their Honours found that the Court was empowered to stand in the shoes of parents so as to ensure the general welfare of children whenever circumstances arose to strip parents of their ability to act in the best interests of their children. The judges held that the Court’s welfare jurisdiction could be invoked by the parents to seek orders for the protection of the children which were beyond the powers of the parents.
  Put another way, the majority found that the constitutional heads of marriage and divorce, coupled with the incidental power, gave the Court the jurisdiction to protect children of a marriage from abuse by third parties.
 ]

Whether the High Court will accept this reasoning is open to question.  In the Full Family Court, Ellis J presented an alternative reading of the family law legislation.  His Honour agreed that the Family Court’s welfare jurisdiction is akin to the parens patriae jurisdiction of State and Territory Courts.  However, he concluded that the subject matter of the order for the release of the children was not sufficiently connected to the constitutional powers of marriage and divorce and matrimonial causes referred to in s 51(xxi) and (xxii) of the Constitution.
  His Honour was prepared to acknowledge the jurisdiction of the Court to deal with matters pertaining to the treatment and care of children held in detention.  He said: “[T]he provision of adequate, proper and prompt medical treatment for the children and of ensuring they are not exposed to violence and trauma are matters directly related to their protection and welfare. Such matters arise out of and are aspects of the relevant marriage relationship.”
  

A second issue for the High Court is whether the welfare jurisdiction of the Court also gains constitutional support from the External Affairs power in s 51(xxix) of the Constitution.  Although the United Nations Convention on the Rights of the Child has not been incorporated into domestic Australian law in its entirety, Nicholson CJ and O’Ryan J held that the Convention was not “merely aspirational”.  According to their Honours, the reference to the ‘best interests of the child’ principle in s 67ZC of the Family Law Act contained sufficient specificity to require the behaviour of decision-makers to reflect that principle.
  The majority ruled (with Ellis J dissenting) that it was strongly arguable that at least part of the intent of the introduction of s 67ZC in 1995 was to extend its protection to all children as required by articles 3(2) and 19 of UNCROC and not just children of a marriage.
    

If the High Court accepts the extension of the Family Court’s jurisdiction asserted by Nicholson CJ and O’Ryan J, the question remains as to the relationship between the Migration Act and the Family Law Act.  The Full Family Court agreed with the earlier trial judge that the later passage of the Family Law Act did not give it automatic primacy over the Migration Act.  However, Nicholson CJ and O’Ryan J also refused to concede that the migration legislation operated to the exclusion of their Court by virtue of the plenary nature of the constitutional powers on which that legislation is founded.  Indeed, their Honours ruled that the practical inability of children to bring their detention to an end rendered their detention punitive and unconstitutional.
  Ellis J was again in dissent, holding that the continuing detention of the children was not unlawful as it could not be said that there was no real prospect in the reasonably foreseeable future of the children being removed and therefore released from detention.
 

If the transcripts of the hearing before the High Court are indicative of the mood of the Court, the arguments going to the constitutional power to detain children seem to have engaged most interest on the bench.  Gummow and McHugh JJ, in particular, seem to be of the view that the case should have been brought as a habeas corpus application or under Chapter III of the Constitution and not in reliance on s 67ZC of the Family Law Act.
  It is to these matters that the article now turns.

4.2 Of Power and Purpose: Children, punitive detention and Chapter III of the Constitution

Leaving aside questions about the appropriate forum for the legal challenge, the most powerful of the arguments brought before the High Court in both B and B v MIMIA and the action brought on behalf of the Sakhi children
 are those relating to the nature of the judicial power contained in Chapter III of the Constitution.   In both cases arguments have been advanced to the effect that, in their application to children, the mandatory detention provisions in the Migration Act 1958 constitute a usurpation of the judicial power.   With respect to the detention of children in administrative detention, it is asserted that scheme is beyond power because it is incapable of being seen as ‘reasonably necessary for the purposes of deportation or for an application for entry permit to be made and considered’.   Put simply, the assertion is that a scheme mandating the detention of children without consideration of anything other than their immigration status is punitive and therefore within the province of the judicial power of government rather than a matter for the Executive. 

In all of the detention challenges, a central issue for the High Court is to determine whether the constitutionality of a legislative regime is determined on the face of a statute or in the detail of its application.  In Behrooz, this question arises in the context of arguments to the effect that changes in conditions can transform (lawful) administrative detention into (unlawful) punishment.
 In the children’s cases, the issue is whether the identity of the detainees as children can operate with similar transformative effect.  

The argument put on behalf of the government in each instance is that in determining the constitutionality of an enactment, the Court should have regard only to the purpose of the legislation and not to its effect.  As Bennett QC argued for the Minister in the Behrooz appeal, bad conditions do not make detention unlawful.  The remedy is to sue in tort or request an injunction.   In the challenge raised on behalf of the Sakhi children, Bennett QC posited that the constitutionality of a power to detain could not depend on the identity or characteristics of the person detained: questions of legality should turn solely on the existence or otherwise of a legitimate purpose.

The opposing view – that the constitutionality of legislation should be grounded in its substantive impact rather than in form or the surface reading of text – is expressed by dictum of the High Court in Chu Kheng Lim &Ors v Minister for Immigration Local Government & Ethnic Affairs & Anor , which was relied upon by the appellants in Behrooz::  

“In exclusively entrusting to the courts designated by Ch III the function of the adjudgment and punishment of criminal guild under a law of the Commonwealth, the Constitution’s concern is with substance and not mere form.  It would, for example, be beyond the legislative power of the Parliament to invest the Executive with an arbitrary power to detain citizens in custody notwithstanding that the power was conferred in terms which sought to divorce such detention in custody from both punishment and criminal guilt.  The reason why that is so is that, putting to one side the exceptional cases to which reference is made below, the involuntary detention of a citizen in custody by the state is penal or punitive in character and, under our system of government, exists only as an incident of the exclusively judicial function of adjudging and punishing criminal guilt.” 
 (emphasis added)
In the application brought on behalf of the Sakhi children, Applicants M276/2003, Ex parte – Re Woolley & Anor, Bennet QC again put the case for the government and  took issue with this statement, arguing that ‘the adjudication and punishment of criminal guilt is seen as a traditional function of courts and therefore we have an implication from Chapter III that only courts can do it’.
  (The submission prompted Kirby J to interpose with the question ‘so that is just an old tradition, is it?’)
  Bennett QC argued that the function of detaining is only confined to the courts in the situation of true penalty, in the context of cases where it is imposed as the consequence of some act which is disapproved of and which it is intended to punish.  He distinguished administrative detention from such punitive detention on the basis of its twofold purpose:

1. The facilitation of the actual removal or deportation.   (Counsel argued that this may take some time and involve delicate negotiations with foreign governments and involve a very narrow period of time during which it can take place and if the person is not readily available there may be a problem)

2. The prevention of the person disappearing into the community and not being able to be found when it is necessary.

In both the cases involving adult detainees
 and those centred on incarcerated children, the question for determination by the High Court is whether the judicial power in the Constitution operates to qualify the operational effect of provisions which on their face may have a legitimate purpose.  In Sakhi, Bennett QC argued:
It cannot be mandatory upon the Parliament to interpose a discretionary layer which would require another whole range of proceedings and challenges and appeals and judicial review to determine whether on balance it was this particular person needed to be detained or not prior to the possibility of removal or deportation.
  

To which Kirby J responded: ‘That is the question’.

One aspect of the High Court’s inquiry in this regard will be to determine whether Chapter III of the Constitution operates as a shield or as a sword: that is, whether the conferral of judicial power exclusively on courts of law operates to create substantive rights (as well as procedural entitlements).  Another will be to determine whether the breadth of the ‘aliens’ power affects the operation of the judicial power.  In other words, the question for the Court will be to determine whether custody regarded as punitive for a citizen will not have that character if the individual incarcerated is a non-citizen (alien).  The judicial dicta on the common features of humanity and the relative significance of immigration laws may well be instructive in this regard.

Again, if the published submissions and the court transcripts are any indication of the directions that will be taken in these cases, the High Court does appear minded to consider the human impact of the mandatory detention laws.  I am even prepared to hazard a guess that the Court or a majority thereof are likely to find that the restrictions on the exercise of the judicial power imposed by Chapter III of the Constitution are likely to require a reading down of the detention laws.  On this occasion, the line in the sand between permissible detention and unlawful incarceration is likely to be that drawn by the High Court in Lim’s case: detention will be within power if and only if it is reasonably capable of being seen as necessary for a legitimate purpose.  If it is impossible to remove a person (as in the case of Al Khafaji), or if detention serves no earthly administrative purpose (as is the case with the detention of children who represent no risk of flight or other danger), there would appear to be a good chance that the detention power can become unconstitutional.  The ‘watershed’ at which detention becomes punitive, is when one of the three objects of s 196 is no longer achievable, or are exhausted or no longer applicable.

4.3
Children, the Constitution and the ‘Pacific Solution’
The third of the cases involving refugee children currently before the High Court concerns a young asylum seeker (at the relevant time, a minor) who was caught up in the drama of the blockade imposed at the time of the Tampa Affair in 2001.  Apprehended en route to Australia, P1 was designated an ‘offshore entry person’ and taken into detention on Christmas Island before being transferred to Nauru.
 He came to Australia as a ‘transitory person’
 – a status that ensured his detention in Australia for a period of at least six months.  

The case of P1 of 2003 began as a Case Stated by Gaudron J in December 2002 just as that judge was leaving office to go into retirement.  Her Honour identified as the central question whether the legislative regime detaining and otherwise controlling the fate of aliens held outside of Australian territory could be regarded as Constitutionally valid.   Although it remains to be seen how the case brought on behalf of P1 will develop, the essence of his constitutional case seems to be twofold.  First, it is accepted that the Executive power of the government in combination with the aliens power extends to cover all matters relating to controlling the entry, presence and removal of non-citizens in Australia.  However, for the regime governing offshore entry persons to be valid, the aliens power would have to be regarded as being extended by the external affairs power.  Put simply, P1’s argument is that there is no constitutional power to detain non-citizens outside of Australian territories, nor is there a constitutional power to bring a friendly alien to Australia by force against her or his will.
  Accordingly, s 198A of the Migration Act 1958 is invalid and P1’s detention both on Nauru and in Australia was unlawful.   

The second (non-constitutional) line of argument advanced by P1 is based on the young man’s minority and alienage, and the role that is ascribed to the Minister for Immigration by the Immigration (Guardianship of Children) Act 1946 (Cth).  That enactment has the effect of appointing the Minister as guardian of children aged less than 18 years who have no parent or other legal guardian to act on their behalf in Australia.  The argument here seems to assert (on the one hand) that minors have no capacity to make applications on their own behalf; and (on the other hand) that the Minister for Immigration as legal guardian has a statutory interest to ensure that the best interests of the child are the paramount consideration in making any decision affecting the child.  In this context, detention and or removal of the child represents an egregious breach of the legal guardian’s duty of care.
    

4.4 The Birthright of Children born in Australia – the Constitution and the concept of Jus Soli

The final case pending before the High Court that is worthy of mention is that of Singh v Commonwealth of Australia & Anor [2004] HCATrans 5 (10 Feb 2004).  The case represents a very interesting challenge to changes that were made to the Australian Citizenship Act 1948 (Cth) in 1986 to prevent children born to unlawful non-citizens on Australian territory from gaining Australian citizenship by birthright or jus soli.
  The essence of the plaintiff’s case is that a person born in Australia cannot be an alien, save where he or she is born to a foreign sovereign, an accredited representative of a foreign sovereign or an enemy alien.  For asylum seeker children born in immigration detention, the outcome of this litigation has the potential to be of huge significance.  Should the High Court venture to rule that persons born in Australia (under allegiance to the Australian Queen) cannot be aliens for Constitutional purposes, interesting parallel questions are bound to arise about the constitutionality of legislation excising parts of Australian territory for immigration purposes.

   5
  Children, Morality and Constitutional interpretation

The cases involving refugee children pending before the High Court in early 2004 have particular significance in the constitutional discourse in modern Australia because they raise some fundamental jurisprudential questions about the relationship between law and morality and about the place of human rights in constitutional interpretation.  It is difficult to envisage a more vulnerable and powerless creature than the non-citizen child labelled ‘illegal’ and placed in immigration detention – most particularly where the environment of detention has degenerated into one of desperation or even open menace.  As the changes that have occurred in the policies of the political parties attest,
 many Australians now feel very uneasy about the impact the country’s mandatory detention laws on families in general and children in particular.

The theory of high legal reasoning is that judges (must) put their emotions and appetites or preferences aside in their search for the meaning of a text.  The practice, of course is quite otherwise: judging always involves choice.  How the judge engaged in Constitutional interpretation exercises that choice speaks not only of the judge, but also of the societal forces at play.  The judge acts as a two-way conduit, being influenced by public (moral) opinion and acting in turn to mould that opinion.  In the cases now before the Bench, Australia’s High Court has been presented squarely with the choice in constitutional interpretation between an abstract, disembodied, textual approach and an approach which engages with and acknowledges the human impact of the laws written by the Australian Parliament.  The metaphysical fork in the road before the judges is marked in both method and outcome.  An abstract search for legitimate purpose in text alone self- evidently works to the disadvantage of the powerless because their experiences are neither seen nor heard.  The effect is one of introspection and myopia, manifest in a refusal to acknowledge as relevant the extent to which those lived experiences run counter to extra-jurisdictional legal norms – in particular norms of international law.  The alternative approach does not ignore the text, but allows the text to reflect and adapt to the realities of human experience.  It also acknowledges the moderating influence of international law.  

As Ronald Dworkin argues forcefully, law cannot be divorced completely from morality.   If a Constitution represents the body of legal norms on which a society is constructed, it must be interpreted in a manner that takes account of text, history, principle and coherence.   In Dworkin’s words, judges must:

seek to identify the principles latent in the Constitution as a whole, and in past judicial decisions applying the Constitution’s abstract language, in order to enforce the same principles in new areas and so make the law steadily more coherent.  In that way, the principles that have been relied on to justify rights for one group or in one situation are extended, so as far as that is possible, to everyone else to whom they equally apply.

It is my personal view that Australia’s current policies of mandatory detention are morally wrong – particularly in their impact on children.  This is not just because the law fails to provide for the balance of judicial oversight of immigration detention.  The law is also at odds with basic precepts of international human rights law proscribing detention that is arbitrary (without legitimate purpose) and punitive – and has been declared as much on many occasions.
  In the absence of the political leadership necessary to effect legislative change, there is a certain poetic justice in the fact that it falls to the courts to rule on the legality of the detention regime constructed by the Australian Parliament.  The plain truth is that without a strong and independent judiciary founded on a robust constitutional understanding of what the judicial power entails, Australia would not be the democracy it is.  The mob would rule.   Until the Courts take a stand on mandatory detention, the children will continue to suffer and Australians will continue with the nagging feeling that they have lost their moral compass.

� 	BA (Hons) LLB (Hons) PhD (Melb), Senior Lecturer in Law, The University of Sydney.   I am grateful for the research assistance of Jessie Hohmann and Alison Kesby who helped in the preparation of this draft paper.  Thanks as always to Ron McCallum for his insight and support.  Any opinions expressed and any errors that remain are my own!   


� 	The number of children seeking asylum in Australia either with family members or alone has grown exponentially since 1999 when the introduction of the Temporary Protection Visa system put an end to recognised refugees sponsoring their family members through regular migration channels.  The number of children on the boats coming to Australia between 1998 and 200 jumped from 5% to over 30% in some cases.  See � HYPERLINK "http://www.immi.gov.au/factsheets/factsheet74.html" ��www.immi.gov.au/factsheets/factsheet74.html�.


	In this article, unless otherwise indicated the word ‘refugee’ is used in the legal sense ascribed by the UN Convention relating to the Status of Refugees and its attendant Protocol, Art 1A(2).


� 	This concern is apparent in the emergence of groups such as ‘Chilout’  (see � HYPERLINK "http://www.chilout.org" ��www.chilout.org�) which is dedicated to lobbying for the release of children held in immigration detention.  It is also apparent in the number of applications now before the High Court that concern children in detention.  These cases are discussed in the body of this paper.


� 	See Migration Act 1958 (Cth), ss 72 and 189, read with Migration 1994 Regulations, reg 2.20. The real problem is the restrictions placed on eligibility for release pending determination of an application for a visa.  Eligibility for a bridging visa - the mechanism for release on bail – is limited to persons who have applied as refugees for a protection visa.  Even in these cases, release is available only in limited circumstances for children for whom release is in their ‘best interests’; persons over 75 years of age; the spouses of Australian parties; and for former victims of trauma or torture. In most cases, persons seeking release must show that adequate arrangements have been made to care for them upon release and that they will not abscond before the determination of their application: see reg 2.20, as amended by SR 280 of 1994.  For persons who do not meet the regulatory definition of “eligible non-citizen” in s 72 of the Act and reg 2.20 of the Regulations, detention is mandatory.  Children have been detained in many instances for the simple reason that their parents were not eligible for release and it was deemed to be in their ‘best interests’ not to separate the children from their families.


� 	See February 2004 statistics compiled by A Just Australia from government sources, available at: � HYPERLINK "http://www.ajustaustralia.com/informationandresources_factsandstatistics.php" ��http://www.ajustaustralia.com/informationandresources_factsandstatistics.php�.


�  	See Aamer Sultan and Kevin O'Sullivan ‘Psychological disturbances in asylum seekers held in long term detention: a participant-observer account’, (Dec 3-17 2001) 175 (11-12) Med J Aust. 593-6, available online at:


http://www.mja.com.au/public/issues/175_12_171201/sultan/sultan.html


� 	For other medical reports and comments, see the selection of articles available online at � HYPERLINK "http://www.racgp.org.au/folder.asp?id=694" ��http://www.racgp.org.au/folder.asp?id=694�.  For the report of the Human Rights and Equal Opportunity Commission on the complaint regarding Shayan Badraie, see http://www.hreoc.gov.au/human_rights/human_rights_reports/hrc_25.html. 


� 	For an overview of the main instruments relevant to the detention of asylum seekers generally and children in particular, see the collection of material on the website of the Human Rights and Equal Opportunity Commission, available online at: � HYPERLINK "http://www.hreoc.gov.au/human_rights/children_detention" ��http://www.hreoc.gov.au/human_rights/children_detention�. See also Mary Crock ‘You have to be stronger than razor wire: Legal Issues relating to the detention of refugees and asylum seekers.’ (2002) 10 Aust J Admin L 33, 36.


� 	See Convention on the Rights of the Child, Art 3.


� 	The phrase ‘refugee children’ will be used hereafter to describe both children recognised as Convention refugees (see above n2) as well as those seeking asylum pending determination of a refugee claim.  This is the terminology adopted in the Convention on the Rights of the Child at Art 22 where the distinction between refugees and asylum seekers is deliberately avoided.


� 	There appear to be at least 8 such cases pending before the High Court in March 2004, either reserved for judgment or part heard before the Court.  The cases are as follow (in no order of importance):


See MIMIA v Al Khafaji [2003] HCATrans 458 (12-13 November 2003). 


Behrooz  v Secretary DIMIA & Ors, SHDB v Godwin & Ors [2003] HCATrans 456, 458 (12-13 November 2003).


Applicants M276/2003, Ex parte – Re Woolley & Anor [2004] HCATrans 2 (3 February 2004).


MIMIA v B & Ors [2003] HCATrans 380 (30 September 2003); 381 (1 October 2003).


P1/2003 v MIMIA [2003] FCA 1370 (26 November 2003)


Singh v Commonwealth of Australia & Anor [2004] HCATrans 5 (10 Feb 2004). 


B v Commonwealth of Australia [2004] HCATrans 5 (10 Feb 2004).


Minister for Immigration & Multicultural Affairs v WAIK [2003] FCAFC 307 (19 Dec 2003), which is currently on appeal to the High Court. 


� 	(1992) 176 CLR 1.  See Mary Crock, ‘Climbing Jacob's ladder: The High Court and the Administrative Detention of Asylum Seekers in Australia’ (1993) 15 Sydney Law Review 338.


� 	Above n12, at  10 (Mason CJ); 25-6 (Brennan, Deane, Dawson JJ), 44-5 (Toohey J), 53ff (Gaudron J) and 64 (McHugh J). 


� 	See Id at 33 per Brennan, Deane and Dawson JJ).  See 31-2 (Brennan, Deane and Dawson JJ), 53 (Gaudron J) and 65-6 (McHugh J).  


� 	Ibid. 


�   	See, for example, Amuur v France (1992) 22 EHRR 533. On this point, see Mary Crock ‘You must be stronger than razor wire: Legal Issues relating to the Detention of refugees and asylum seekers’.  (2002) 10 Aust J Admin Law 33, 49.


� 	See Goodwin-Gill, “Article 31 of the 1951 Convention relating to the Status of Refugees: Non-penalization, Detention and Protection”, article prepared at the request of the Department of International Protection for the UNHCR Global Consultations, available at http://www.unhcr.ch. See also, “Summary Conclusions on Article 31 of the 1951 Convention relating to the Status of Refugees – Revised”, available through the UNHCR website.


� 	The leading international instruments are the United Nations Convention relating to the Status of Refugees and its attendant Protocol, referred to hereafter as ‘UN’ and ‘the Refugee Convention’ respectively.  The Refugee Convention was done at Geneva on 28 July 1951 and the Protocol in New York in 1967.  The Refugee Convention entered into force on 22 April 1954, and the Protocol on 4 October 1967.  The Convention covers events causing a refugee problem before 1 January 1951, while the Protocol extends the definition to events occurring after that date.  The Refugee Convention and Protocol combine to define a refugee as any person who:


		


... owing to well-founded fear of being persecuted for reasons of race, religion, nationality or membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country.


� 	Eventually, a political settlement was reached that allowed them to leave the country (under Australian protection) and then be sponsored back under a specially constructed humanitarian program.  See Andrew Hamilton, “Three Years Hard” (1993) 3 Eureka Street No 1 at 24-30 and No 2 at 22-28; and Penelope Mathew, “Sovereignty and the Right to Seek Asylum: The Case of the Cambodian Asylum-Seekers in Australia” (1995) 15 Aust Yb Int’l L 303.


� 	See the statistics compiled by the Human Rights and Equal Opportunity Commission (HREOC) in Report: Those who come across the seas: Detention of Unauthorised Arrivals (HREOC 1998),  p 271ff (detailing boat arrivals).  See also p 27.


� 	See HREOC, Id, Ch 15 ‘The Human Cost of Detention’.


� 	Insert ref to children and refugee status litature (eg Bhabha article)


� 	This point is made by the High Court in the Bakhtiyari transcript.  See MIMIA v B & Ors [2003] 


HCATrans 381 (1 October 2003)


� 	The woman was known as ‘Ms Z’. Her case was both the subject of an inquiry instituted by the 


Minister for Immigration and Multicultural Affairs personally, (a report was eventually prepared by Mr Tony Ayres, former Secretary of the Department of Defence), and spawned the most extensive Senate inquiry ever conducted into the operation of Australia’s refugee and humanitarian processes: Senate Legal and Constitutional References Committee, A Sanctuary Under Review: An Examination of Australia’s Refugee and Humanitarian Processes, June 2000


� 	Chen Shi Hai v Minister for Immigration & Multicultural Affairs (2000) 201 CLR 293.


� 	One irony of the court’s ruling in Chen Shi Hai is that the child in question came to Australia on the same boat as the ill-fated pregnant Chinese woman.  In the woman’s case, not only was her pregnancy insufficient to gain her protection in Australia: she was also returned to China with an older daughter born out of wedlock in Australia – a child who was indisputably a ‘black’ child in China. If the mother did not meet the stringent test for refugee status set by the High Court, there is every indication that her little daughter was a Convention refugee.


� 	Rejected by govt.


� 	(2003) 126 FCR 54, [2003] FCAFC 70 (15 April 2003).


� 	When Al Masri’s refugee claim was refused at first instance by the RRT on 5 December 2001 he immediately requested return to Palestinian territories.  The man spent some 16  months in Woomera Detention Centre.   Arrangements for his return to the Gaza Strip were repeatedly delayed.  First, he was required to produce a valid passport, which he achieved by 10 December 2001.  A planned departure date of 18 February 2002 was cancelled by the Department due to its inability to obtain permission for Al Masri to enter the Territories.  Subsequent attempts by the Department to obtain permission for Al Masri to transit in Egypt or Jordan failed and Syria refused permission for him to be removed to its territory.  The delay and uncertainty resulted in Al Masri suffering anxiety and depression and inflicting self-harm leading to his hospitalisation.  On 21 May 2002, Al Masri commenced proceedings in the Federal Court seeking an order in the nature of habeas corpus for his release from immigration detention.  On 15 August 2002, Merkel J granted the order.  A subsequent application by the Minister for a stay of Merkel J’s orders pending an appeal to the Full Court failed.  By the time of the appeal, Al Masri had been returned to the Territories, however, the Full Court held that the case raised important issues of principle and should proceed.   


� 	The Court cited the general presumption that Parliament does not intend its laws to be outside of Constitutional bounds. Id at [50]. 


� 	Id at [120].


� 	This included the so-called Hardial Singh principles (see R v Governor of Durham Prison; Ex parte Hardial Singh [1984] 1 WLR 704) - that any power to detain is ‘impliedly limited to a period which is reasonably necessary for that purpose’.  The court also cited cases following Hardial Singh such as Liew Kar-Seng v Governor in Council [1989] 1 HKLR 607; Re Phan Van Ngo [1991] 1 HKLRD 499; Re Wasfi Mahmood [1995] Imm AR 311; Klinsman v Secretary for Security & Anor [1999] HKLRD (Yrbk) 430; R (on the application of I) v Secretary of State for the Home Department [2002] EWCA Civ 888; R (on the application of Vikasdeep Singh Lubana) v The Governor of Campsfield House [2003] EWHC 410; and R v Secretary of State for the Home Department; ex parte Saadi [2002] 4 All ER 785 at 793. The United States Supreme Court decision of Zadvydas v Davis 533 US 678 (2001) was also considered.


� 	See discussion at [138]-[155] of the judgment.


� 	The ruling of the Full Federal Court in Al Masri seems to have an electrifying impact on the immigration administration in Australia.  After months of waiting in detention, almost immediately after the Court ordered his release, the immigration authorities announced a breakthrough in their attempts to find a way of returning Mr Al Masri to the West Bank.   The period between Mr Al Masri’s release into the community on 15 August 2002- without a visa and without any formal immigration status –and his being returned to immigration detention for removal was a mere 15 days.  (On 31 August 2002, on a further application by Al Masri, the Court made interlocutory orders for his release pending an urgent final hearing.  On 6 September 2002, the Court dismissed Al Masri’s application for release and discharged the interlocutory order.)  .  Leave to appeal to the High Court was denied as Al Masri had already left the country.  See MIMIA v Al Masri [2003] HCATrans 305 (14 August 2003). 


� 	insert leg’n


� 	See MIMIA v Al Khafaji [2003] HCA Transcript 458 (12-13 November 2003).


� 	Behrooz & Ors v Secretary DIMIA & Ors, SHDB v Godwin & Ors, MIMIA v Al Khafaqi [2003] 


HCATrans 456, 458 (12-13 November 2003).


� 	This was an appeal from Dawe J concerning applications by two boys A and M aged 14 and 12 brought by their mother, Mrs Bahktiyari, as their next friend, for orders under ss 68B and 67C of the Family Law Act that the Minister be required to release the children from detention.  The children’s’ father, Mr Bahktiyari, also intervened in the proceedings and was an appellant. (By leave, the boys’ sisters aged 11, 9 and 6, were joined as additional appellants.)  Mr Bahktiyari had been issued with a temporary protection visa in August 2000, however, a similar application by Mrs Bahktiyari  and children in 2001 failed before the delegate and the RRT.  At both the initial proceedings before Dawe J, and the appeal, Mrs Bahktiyari and the children were detained at Woomera.  By the time of the appeal proceedings Mr Bahktiyari’s visa had been cancelled and he was detained at Villawood.  (By April 2003, all family members had been transferred to Baxter Immigration Reception and Processing Centre.)  At first instance, Dawe J dismissed the applications holding that the Family Court had no jurisdiction to make orders in respect of children held in immigration detention.  The Bahktiyari family’s appeal was upheld by a majority of the Full Bench of the Family Court.  An application by the Minister for a stay of the operation of the Full Court’s orders pending an appeal to the High Court was dismissed ([2003] FamCA 591 (8 July 2003). 


� 	See B & B v Minister for Immigration & Multicultural & Indigenous Affairs MIMIA (2003) 199 ALR 604, (2003) 173 FLR 360, [2003] FamCA 451 (19 June 2003).


� 	Following submissions on the deleterious effect detention was having on the children, the Family Court went on to order the release of the Bakhtiyari children.


� 	See Australian Constitution, ss 51(xxi), (xxii) and (xxxix).


� 	Namely, Subdivision C of part VII (eg s 69H(1) and s 69M), not s 67ZE(1) of Subdivision F of the Family Law Act 1987.


� 	(2003) 199 ALR 604, [2003] FamCA 451 at [102] – [118]. 


� 	Id at [119] and [120]. 


� 	Id at [132] and [133]. 


� 	Id at [134].


� 	Id at [141] and [149].


� 	Id at [166] – [171]. 


� 	Id at [184] –[205].


� 	Id at [206]. 


� 	Id at [239] and [240].


� 	Id at [245].


� 	Id at [410] – [412], [420].


� 	Id at [421].


� 	Id at [267].  For example, Article 3(1) provides that “[i]n all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.”


� 	Id at [287].


� 	In applying the decision of the Full Court of the Federal Court in MIMIA v VFAD [2002] FCAFC 390 and MIMIA v Al Masri (2003) 197 ALR 241, Nicholson CJ and O'Ryan J emphasised the importance in those cases and in Lim of the detainee being able to bring his or her detention to an end and the existence of clear time limits as to the period of detention.  (see for example  [356]).  As argued by Woolf J in R v Governor of Durham Prison; ex parte Hardial Singh [1984] 1 WLR 704, where there are no such limitations, the power of detention is impliedly limited to a period which is reasonably necessary for the purpose of detention (at [358]).  Their Honours found that it was unlikely that any of the children had the requisite capacity to make a request to the Minister under s 198(1)(at [370]). 


Research illustrated that “ordinary Australian children” faced significant barriers to exercising their legal rights, which could only be exacerbated in the case of detained children with limited language skills (at [375]).  Strict tests, or the application of set criteria, to test a child’s capacity should be avoided (at [378]).  Rather, a child’s capacity in law depends upon that child’s individual circumstances.  Factors such as isolation, English language, schooling, access to resources and administrative barriers to exercising legal rights need to be considered.  


Applying these factors to the children in this case, their Honours found that on the face of it, it would be unrealistic that any of them could bring their detention to an end under s 198(1).  “To do so would involve them taking a decision exposing themselves to an uncertain future in a country with which they have little or no familiarity without the protection of their parents. Indeed for the Minister to accede to such a request in the case of a child would leave him open to strong criticism and would also probably be in breach of Australia's obligations under UNCROC.” (At [380].)  Thus, applying the Full Court’s decision in Al Masri, subject to the findings of a trial Judge as to the children's capacity to bring an end to the detention, their continued detention was unlawful (at [381]).


� 	Id at [426].


� 	The welfare jurisdiction of the Family Court could only be triggered if the detention is lawful, and even then, judging from their Honours comments, the court was not persuaded that the welfare jurisdiction sought here was underpinned by the marriage power.  


� 	See Applicants M276/2003, Ex parte – Re Woolley & Anor [2004] HCATrans 2 (3 February 


2004) 


� 	This argument was used in Behrooz to support the contention that in some circumstances it can be ‘lawful’ for a person to escape from custody. Behrooz & Ors v Secretary DIMIA & Ors, SHDB v Godwin & Ors, MIMIA v Al Khafaqi [2003] HCATrans 456, 458 (12-13 November 2003).


� 	(1992) 176 CLR 1 at 27 (per Brennan, Deane and Dawson JJ). 


� 	Applicants M276/2003, Ex parte – Re Woolley & Anor [2004] HCATrans 2 (3 February 2004


� 	Ibid.  Compare the submission of the appellants in Behrooz & Ors v Secretary DIMIA & Ors, SHDB v Godwin & Ors, MIMIA v Al Khafaqi [2003] HCATrans 458 (13 November 2003) where Timouth QC argued “Detention of itself is prima facie unlawful unless justified.” 


� 	[2004] HCATrans 2 (3 February 2004).


� 	Behrooz & Ors v Secretary DIMIA & Ors, SHDB v Godwin & Ors, MIMIA v Al Khafaqi [2003] 


HCATrans 456 l


� 	[2004] HCATrans 2 (3 February 2004).


� 	Ibid. 


� 	See the comments in Kioa v West (1985) 159 CLR 550 that unlawful non-citizens are not beyond the protection of the law (for example, Deane J at 631).  See also Plaintiff S157 v Commonwealth of Australia (2003) 211 CLR 476, (2003) 195 ALR 24 (eg at [103] and [104] (per Gaudron, McHugh, Gummow, Kirby and Hayne JJ). .  .


� 	See Migration Act 1958, s 198A.


� 	See Migration Act 1958, ss 189B and 198C.  P1 was in fact detained for this period and applied under s 198C for recognition by the RRT that he is a refugee.  The RRT determined that he was a refugee in December 2003.  At time of writing, P1 remained in detention pending consideration of his application for a temporary protection visa based on his refugee status. 


� 	The basic arguments are rehearsed by French J in the context of that judge’s refusal of interlocutory relief.  See P1/2003 v MIMIA [2003] FCA 1029 (26 September 2003).


� 	Note that similar arguments were advanced in the case of Minister for Immigration & Multicultural Affairs v WAIK [2003] FCAFC 307 (19 Dec 2003), which is currently on appeal to the High Court.


� 	See s 10(2).


� 	On 26 January 2002, the then leader of the Australian Labor Party, Simon Crean, announced a change in Labor’s policy  calling for the immediate release of all children from immigration detention. 


� 	See Ronald Dworkin, Freedom’s Law (Harvard UP, 1996) at 11 at 53-54.  


� 	For example, A v Australia, Communication No 560/1993: Australia, UN Doc CCPR/C/59/D/560/1993 (April 30, 1997); Communication No 900/1999: C v Australia, UN Doc CCPR/C/76/D/900/1999 (Nov. 13, 2002); UN Working Group on Arbitrary Detention, Report of the Working Group on Arbitrary Detention Visit to Australia, UN Doc E/CN.4/2003/8/Add.2 (October 24, 2002); UNHCR Executive Committee Conclusion No. 44 (1986), Detention of Refugees and Asylum-Seekers, Report of the 37th Session: UN doc. A/AC.96/688, para 128; Executive Committee Conclusion on International Protection, UN doc A/AC.96/911m, para 21(dd) and (ee), Executive Committee Conclusion No. 85 on International Protection (1998), para (dd), UNHCR Revised Guidelines on Applicable Criteria and Standards Relating to the Detention of Asylum Seekers,  Office of the United Nations High Commissioner for Refugees, Feb. 1999) 
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