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First, I would like to thank George Williams and the conference organisers for the opportunity to speak here today. And secondly I would like to start by acknowledging that I am aware of the difficulties faced by political scientists who want to make commentaries on the role of the High Court, as well as the accompanying problems of specialisation and a traditional ‘demarcation between law and politics’ (Patapan 2000, xi) – although I believe that is breaking down somewhat which is a good thing. I am a researcher of the Australian political system and have been so for a number of years, as well as being a keen observer of the High Court. That is the spirit within which I present this paper. So I will try to give you a feel for the ways in which the High Court is discussed from the point of view of a political scientist. And I will be presenting a political analysis of the question of judicial activism and its place in our system of government. 

In the last few decades, it has become standard within political science to view the High Court as a political institution. Prior to this, we accepted both the claims to legalism made by the justices themselves and the traditional demarcation between law and politics that left investigation of the High Court’s role to lawyers and legal scholars. But since publication of Brian Galligan’s groundbreaking book, The Politics of the High Court in 1987, political scientists – myself among them – have come to regard the HC as an inherently political institution. That is to say, it is not regarded as political now because of particular judgments like Mabo or Wik, and it is not political because of the views of current justices or because of recent appointments. 

Rather, the HC is now, and always has been since its formation, an institution of politics in two primary senses:

1. in the sense that it is part of the overall machinery of government, and 

2. in the sense that it reflects and adjudicates disputes in ways which have an impact on policy.

I want to discuss each of these in turn.

In terms of the first aspect in which the HC is political, it is an institution which is engaged in the mediation of power while possessing formal, public authority and legitimacy to do so (Galligan 1987, 1). The HC is, of course, the third branch of government. As such, it is an “integral part of the institutional machinery of government”, an aspect of its role which both political scientists and lawyers should be cognisant of. It both develops common law and interprets the constitution, which is a framework for governing “which sets up the machinery of government and controls the political process (Galligan 1987, 2, 3).

In exercising both its adjudicative and interpretive capacities it is undoubtedly, and “to a significant extent, shaping the political system and process” (Galligan 1987, 3). There is no doubt that its decisions have political ramifications, whether they are intended or not. By this I mean ramifications on the broader political, institutional system, of which it is a crucial part. We have seen this time and time again, such as when the states stopped collecting income taxes – not because it was not legal, but because it was no longer expedient for them to do so. Or when the Tasmanian government was prevented from building a dam in the south-west wilderness of that state. Or when the federal government’s external affairs power has been interpreted to include the right to legislate to uphold human rights principles. Governments have even threatened to call elections on the basis of HC decisions. This first view of what it means to call the HC political is relatively uncontroversial in political science circles, although I might meet more disagreement here than I am used to.

The second aspect in which the HC can be viewed as political is a little more controversial. That is the idea that the HC is an institution of policy. It reflects – and its decisions impact upon – policy making and implementation. Policy is normally expected to be designed, decided and implemented by governments elected for that purpose, and the judiciary in the traditional view is encouraged to remain aloof from such concerns. Increasingly, however, this traditional view is being exposed as incomplete. Even the HC itself has begun to acknowledge more openly a move towards judicial activism. 

I am arguing that the ideas that judges objectively apply an independent legal yardstick when adjudicating cases and interpreting law is only a partial truth. The related idea that the policy impact of their decisions can be overlooked completely is also misleading. Legal interpretation in a system of government is not a fixed entity. Our constitutional framework relies on a document which itself does not expressly state many of the key principles and assumptions upon which it is based, issues which have already been raised today by Justice Sackville and others. Added to that is the increasing length of time between its drafting and contemporary interpretations of its meaning, a time in which technological advances, demographic shifts, ideas of appropriate government, international standards, and expectations of government have shifted dramatically. 

Within this turmoil, it would be a misjudgement to view the HC as an institution capable of insulating itself from these changes. Activism in this sense means that judges recognise the complexities of the political system, acknowledge that their decisions inevitably impact on the political system as a whole, and concede that they are not atomised individuals working on hermetically-sealed, temporally and culturally remote cases. Not all judges may recognise it, but both conservatives who wish to retain the status quo and resist pressures for change, and those who wish to update legal precedents in line with international and/or community standards, are making decisions based on a combination of their expertise of what the law is and what it says, their assessment of the correct reading and application of it, and their judgment of the case before them. Ultimately these judgments are affected by values. Judges cannot be unaffected by broader questions of justice, fairness, and the rule of law. This is especially so in the types of policy areas we have seen before the HC in 2003 – such as refugees and human rights. In these cases, questions of the rule of law and international obligations have been brought to bear on asylum seeker policy in ways which explicitly challenge the federal government’s policy direction. This may be being achieved by challenging policy with law, with international principles, obligations and the rule of law, but the fact that the outcomes of the cases affect policy nevertheless cannot be denied.

As this second understanding of the HC’s role gains is increasingly discussed, some political scientists have begun to speak of the HC engaging in a ‘new politics’ (Patapan 2000, 5). This is a combination of the importance of interpretation in the context of the lack of success of referenda, expanded institutional powers due to the Court’s ability to decide which appeals to allow to appear before it, and an ‘innovative jurisprudence’ based on the idea articulated by the Court that it did not only ‘declare’ the law, but it ‘made the law’ in some ways ‘and had always done so’ (Patapan 2000, 5). I would question how ‘new’ this new politics is.

Nevertheless, it is also the case that the product – or price – of this ‘politics’ is that the High Court’s activities are being increasingly opened up to public scrutiny. Public debate over questions such as judicial independence and the outcomes of cases in controversial policy areas has arguably increased (Patapan 2000, 5-6). We have seen this in media coverage and public commentary on HC decisions, including by ministers of government.

Overall, I think this increased public scrutiny is potentially a good thing. If we are to accept the idea that the HC operates as an institution located in – and participating in – the political mediation of disputes and countervailing pressures, then public scrutiny of its activities is both inevitable and important. We should not view public scrutiny as necessarily negative, but rather try to see it in a constructive light.

One aspect of this increased public scrutiny, however, which is not so constructive in its present form is that from the political executive. In the context of a more overtly political HC, the executive appears to be trying to take steps to secure what they consider to be good results. In doing so, they are explicitly trying to intervene in the activities of the courts, and at the same time I would argue misrepresenting and misinterpreting the meaning and implications of the political aspects of the HC’s role and of judicial activism.

In 2003 the executive demonstrated their preparedness to intervene in 3 particular ways which contributed to increased tension and strain between these two branches of government. 

This included firstly, the appointment of a new Attorney-General, announced in September 2003. With the appointment of Philip Ruddock, who as Minister for Immigration had openly criticised judges and the judiciary, the executive appears to have chosen to weigh in particularly heavily in the current judiciary-executive stand-off in a way which is likely only to increase tensions between these two branches of government. 

Secondly, the commencement of Justice Heydon at the Court in 2003 also represents a perception of an explicit intervention by the executive. It remains to be seen of course whether he conforms with the expectations that have been aired journalistically of his anti-activist leanings, but the appointment still represents an attempt to make a point by the executive.

A third element which I believe impacts on the executive’s willingness to criticise the HC more openly is the changing nature of governance. The inclusion of an independent judiciary within the Australian system of government is important in our Westminster-type of system, in which the separation between the executive and the legislature is incomplete since the executive is drawn from the legislature. Historically the judiciary has been essential to ensuring a division of powers and acting as a check and balance against potentially tyrannical government.

However, now in its second century, the Australian system of government is feeling the pressures of change in many areas, including changing roles of government. After the considerable expansion in size and scope of government in the second half of the 20th century
, today governments are moving increasingly towards a market-oriented approach to policy delivery and an expanded role for non-traditional actors outside the public service. This idea has been conceptualised as the government taking on the role of ‘steering rather than rowing’ (Osborne & Gaebler 1993, p. 25), or ‘governance’ as opposed to ‘government (Rhodes 1997, pp. 46-52). 

I think this feature of contemporary governance has also impacted on the judiciary. Indeed, it would be difficult to imagine how it couldn’t. Policy direction is being led by the executive but carried out and mediated in fora and institutions which are increasingly reaching beyond the traditional public service bureaucracy. In this context, the executive seems to feel more comfortable than it otherwise might with criticising the High Court’s activities where they are perceived to interfere with its policy directions.

When the executive does criticise the courts, it uses the term ‘political’ perjoratively. Rather than meaning that the HC should recognise that its decisions have an impact on policy, the executive is accusing the judiciary of deliberately thwarting its policy agenda. The accompanying accusation that the HC is exceeding its mandate is a convenient cover for this misrepresentation of what judicial activism means. These kinds of claims by the executive are exaggerated ones, fuelled by the frustrations of the executive not getting its way in the face of competing priorities such as the rule of law and international obligations. So long as this frustration continues – and there is no reason to think it won’t – these kinds of criticisms are likely to continue. But we shouldn’t be bamboozled by them. Nor should the word ‘political’ be accepted as a perjorative, just because a decision – and its policy ramifications – are disagreed with.

These features of an increased intervention and criticism by the executive, however, form only one part of the overall increased public scrutiny of the Court’s role, a scrutiny which as I have said is important and inevitable as broader understandings of the HC’s role take hold.

In its second century the HC will continue to face intense public scrutiny. This should be both expected and welcomed as part of a healthy and constructive engagement with our political system. The HC’s role as a political institution is not a threat to our democratic system; it is an asset. A clearer articulation of a democratic system in which principles such as human rights could flourish could be made by the executive or parliamentary branches, if the will were there to do so. Absent such will, the HC is likely to continue to intervene. In this context, judicial activism is a very good and necessary thing.
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� By 1980 in Australia, about one-quarter of gross domestic product (GDP) was the result of government expenditure, and about one-fifth of total employment was government-based (Schwartz 2003, pp. 45-6).





0
6

