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Constitutional Law Conference

20 February 2004

DETENTION BY THE EXECUTIVE - HISTORY AND CONSTITUTIONAL ISSUES

1. I cannot recall where the title of my presentation exactly came from.  In one sense it is misleading.  I do not intend to deal with whether or not there remain some exceptional situations where the Executive can detain persons without statutory authority.  Rather, my presentation is concerned with the extent to which the Constitution authorises detention pursuant to legislation, but without the involvement of the judiciary.  Punitive detention, it is accepted, can only occur at the federal level through an exercise of judicial power.  My primary focus is with non-punitive detention, but even that is not an altogether accurate definition of the subject matter.  Some preventative detention, for instance, may result from judicial power, although normally it is the result of an administrative process.  My primary focus is detention pursuant to statute without any prior judicial involvement.  In this regard, I will concentrate on the position in the migration context, but will also say something about the war time detention of aliens.  This may be illustrative of some of the issues that might arise in other contexts such as terrorism.

2. I propose to outline what I see as the appropriate constitutional framework within which these issues need to be addressed.  In doing this I will draw heavily on the constitutional arguments put to the High Court by the Commonwealth in recent migration detention cases.  It is not my task, however, today, to defend particular pieces of legislation nor to predict what the High Court later this year might tell us are in fact the correct constitutional principles against which one has to assess the validity of Commonwealth laws authorising detention other than by judicial order.

3. As many of you are probably aware the High Court currently has four major cases reserved dealing with non-judicial detention, in the migration context.  These are (a) B&B case, involving the jurisdiction of the Family Court, (b) Al Kateb/Al Khafaji dealing with the situation of detainees who it is not practicable to remove from Australia, (c) Behrooz dealing with conditions of detention, and (d) most recently argued only the other week, M276/2003 dealing with detention of children.

4. In all these cases, the underlying proposition put by the Commonwealth was similar.  This was that the aliens power supported the laws in question and that Chapter III, whatever implications it carried, did not invalidate the particular provisions of the Migration Act requiring detention.  There were legitimate non-punitive purposes being served by the law which was reasonably appropriate and adapted to those legitimate purposes.  In terms of Chu Kheng Lim, it was contended that the Migration Act detention provisions are ‘reasonably capable of being seen as necessary for purposes of deportation or to enable an application for an entry permit to be made and considered’ (176 CLR at 33).
Some History

5. Before elaborating in some more detail on the relevant constitutional principles let me mention a little bit of history.  I visited the National Museum in Canberra recently and found on display a copy of Act No.XIII of 1852 passed by His Excellency Charles La Trobe Esquire, Lieutenant Governor of the Colony of Victoria and its dependencies with the advice and consent of the Legislative Council.  It was entitled ‘An Act to Facilitate the Apprehension and Prevent the Introduction into the Colony of Victoria of Offenders Illegally at Large’.  The concern appears to have been the influx in large numbers of runaway convicts from Tasmania then called Van Diemen’s Land.  The relevant law required any person suspected of being an offender illegally at large to be apprehended and taken before one or more justices of the peace for examination.  The onus was placed on the person apprehended to prove to the reasonable satisfaction of the justices that they were not an offender illegally at large and, if they could establish that, they were then to be released or if not they were otherwise to be detained until it was ascertained whether they were an offender.  There was provision for all proceedings to be taken in a summary way and the Act included an earlier precursor of a privative clause that provided that ‘no proceeding shall be quashed for want of form or removed by certiorari or otherwise into the Supreme Court of the said Colony’.

6. That is probably more an example of the judicial power of detention at work, albeit one with special onuses and modes of proof which certainly today would probably not be regarded as acceptable for any serious criminal offence.  What it does highlight, however, is that issues concerning the arrival of persons within Australian territory and their detention have been issues of considerable moment ever since the early founding of the Colonies.

7. As a result of research done for the purposes of recent High Court actions, it also became apparent that from 1901 to 1994 Commonwealth migration legislation contained offence provisions related to unlawful entry to Australia, punishable by imprisonment.  However, as Kitto J said in another case called Chu from 1953, an offence under section 5(6) of the Migration Act did ‘not necessarily involve any element of wrongdoing’ (87 CLR 575).  Failure of a dictation test meant the offence was complete.

8. However, there was also provision for Executive initiated detention pending deportation on criminal, security or like grounds without prior conviction since 1920.  As well, under the replacement Migration Act there was, from 1958 until 1994, provision for Executive initiated detention pending determination of a person’s status.  Since 1994 migration legislation has provided for mandatory detention for unlawful non-citizens pending determination of status and removal and discretionary detention of persons the subject of a deportation order.

9. Other historic examples of detention include the War Time Refugees Removal Act 1949.  This Act applied to every person who entered Australia during the period of war time hostilities and who was an alien or who entered Australia during that period as a place of refuge or for any other reason attributable to the existence of hostilities and had not left Australia since they entered.  The Act authorised the Minister to make an order for the deportation of such persons and pending their deportation for them to be kept in such custody as the Minister or an officer directed.  There was provision for the Minister to direct that a deportee not be kept in custody if security was given in an appropriate amount and form that the deportee would leave Australia within such time as specified in the security.

10. It is also useful to reflect on some of the history concerning detention during war time.  In World War I in Lloyd v Wallach (1915) 20 CLR 299, the High Court upheld the validity of the regulation that conferred on the Defence Minister authority to detain any naturalised person believed to be disaffected or disloyal.  The detention order was to operate until further order but for no longer than the continuation of the war.  Whether such a regulation would be upheld today even under the defence power is an interesting question.  There is a statement by Brennan, Deane and Dawson JJ in Lim (at 27), where their Honours noted that ‘an arbitrary power to detain citizens in custody notwithstanding that the power was conferred in terms which sought to divorce such detention in custody from both punishment and criminal guilt’ would be beyond power.  In a subsequent passage they recognise, however, a possible exception in war time in relation to citizens.

11. In the Second World War the National Security Act 1939 conferred authority to make regulations on a broad range of topics and in particular power to make regulations ‘requiring or authorising any action to be taken…in respect to aliens’.  National Security Regulations 1940 (No.175) provided the Minister for Defence with power to detain an enemy alien if he was of the opinion that it was necessary or expedient in the interests of public safety, the defence of the Commonwealth or the efficient prosecution of the war.  As well as internment, use was made of restriction orders relating to employment or association with other persons.  There was an Aliens Tribunal to hear objections to detention orders.  There was also a general regulatory power to detain a person (including citizens) if the Minister was satisfied that was necessary to prevent that person acting in a manner prejudicial to the public safety or defence of the Commonwealth:  see Little v Commonwealth (1997) 75 CLR 94.  In a speech to Parliament in 1942, Evatt as Attorney-General said, in relation to restrictions on individual liberty that their aim was to ‘prevent injury to the war effort…not to punish the individual…in short, the objective is preventative rather than punitive’.  These restrictions were imposed in war time, but they are examples of non-punitive detention for legitimate purposes related to national security.
12. I do not have time to go in greater detail into some of this historical material.  My purpose in this brief review is to draw attention to the fact that detention initiated by the Executive for what were seen at the time as legitimate non-punitive purposes has been a feature of the Australian legal landscape for a considerable time.
What is the relevant constitutional framework?

13. The existence of legitimate situations where a person can be deprived of their liberty other than through judicial order have been clearly recognised and accepted by the High Court.  In Chu Kheng Lim references were made to a number of situations in which involuntary non-punitive detention can occur, including for mental health purposes or remand pending trial.  Gaudron J in Kruger (at 110) says the number of examples of non-punitive detention are so great it is difficult to say there is a constitutional principle that involuntary detention can only result from a court order.  However, the starting point in Lim for the other judges was (a) that detention for the purpose of punishment is an exclusively judicial function, and (b) the involuntary detention of a citizen in custody by the State is prima facie penal or punitive in character and hence, except in exceptional situations, can only result from the exercise of judicial power.  This led Brennan, Deane and Dawson JJ to say ‘the citizens of this country enjoy, at least in times of peace, constitutional immunity from being imprisoned by Commonwealth authority except pursuant to an order by a court in the exercise of the judicial power of the Commonwealth’.  This seems too sweeping a statement given the wide ranging examples that exist of preventative detention.  In any event, the position of aliens has been seen as different.

14. The power to make laws with respect to aliens contained in the Constitution extends to laws providing for the expulsion or deportation of aliens by the Executive.  That is a law operating directly on aliens.  It also extends to authorising the detention of an alien in custody to the extent necessary to make the deportation effective.  This is recognised in Koon Wing Lau v Calwell (1945) 80 CLR 533 and, as I have indicated above, has certainly been reflected in long standing statutory provisions.

15. In Lim, detention of an alien in custody for the purposes of expulsion or deportation or for the purpose of determining an application by an alien for an entry permit and a decision either to admit or deport was seen as an incident of the executive power in relation to such matters.  Because it was an incident of such a power, and hence because it was seen to serve legitimate non-punitive purposes, detention of an alien in custody was seen in Lim as not punitive and hence not prohibited by Chapter III.
16. Among the issues before the High Court at present is whether, there is no longer a legitimate non-punitive purpose served by detention in situations where removal may not be practicable or because of the age of the person concerned.  The Commonwealth says the legitimate purpose of removal or processing remains in these situations.
17. This raises the question of what is the appropriate test for determining whether detention is for a legitimate non-punitive purpose.  Gaudron J in Lim approached the issue purely as a characterisation exercise.  She considered that unless detention of an alien was appropriate and adapted to regulating their entry or departure as and when required it would not be a valid law under the aliens power.  This seems inconsistent with the general approach to characterisation of powers under section 51, including person powers such as corporations or aliens.  Detention of an alien appears to be within the core of the power, not only its incidental area.  The remainder of the Court shared the approach taken by Brennan, Deane and Dawson JJ and sought to identify limits imposed by Chapter III which would operate to narrow down what would otherwise be a valid law in respect to aliens.
18. The starting point in Lim was that a law conferring authority on the Executive to detain a person will prima facie be punitive and hence involve conferral of judicial power on the Executive contrary to Chapter III as the power to impose punitive detention is an exclusively judicial power.  The Commonwealth says that rather than beginning with a presumption that detention is punitive, the better approach is simply to ask whether the impugned law provides for detention as punishment (in which case it purports to confer judicial power) or for some legitimate non-punitive purpose (in which case it does not purport to confer judicial power).  However, this does not call into question the correctness of the test that emerges from the majority reasoning in Chu Kheng Lim.  This approach reflects that adopted in Kruger.  In that case Gummow J said:
A power of detention which is punitive in character and not consequent upon adjudgment of criminal guilt by a court cannot be conferred upon the Executive by a law of the Commonwealth.

The question whether a power to detain persons or to take them into custody is to be characterised as punitive in nature, so as to attract the operation of Ch III, depends upon whether those activities are reasonably capable of being seen as necessary for a legitimate non-punitive objective.  The categories of non-punitive, involuntary detention are not closed.  ((1997) 190 CLR 1 at 161-162.)
19. In the test of whether a law is reasonably capable of being seen as ‘necessary for a non-punitive purpose’, ‘necessary’ does not mean ‘essential’.  An examination of cases where the purpose of the law has been relevant to constitutional validity shows a variety of formulations.  It is not clear why in Lim the particular formula was used.  It is an alternative formulation for asking whether a law is ‘appropriate and adapted’ to the relevant constitutional purpose.  In McCulloch v Maryland Marshall CJ stated the test as ‘let the end be legitimate…all means which are appropriate, and which are plainly adapted to that end which are not prohibited but consistent with the letter and spirit of the Constitution are constitutional’.
20. In determining whether a matter is reasonably appropriate and adapted to a legitimate purpose, it is, of course, not for the court itself to determine whether particular measures are ‘necessary’ or adapted.  The choice of means is for Parliament.  The wisdom or desirability of the provisions is not a matter for the Court.  The question is whether impugned provisions are reasonably capable of achieving non-punitive purposes not whether they pursue those purposes in the way the court would choose.  Where questions of purpose arise, deference to the legislature is clearly appropriate.
21. This focus on purpose raises the questions:
a) how does one establish that a law is enacted for a non-punitive purpose;  and

b) closely related, how do you identify the relevant legitimate non-punitive purpose?

22. Characterising the purpose may well affect the validity of a particular law.
23. The relevance of purpose in Australian constitutional law is well established in relation to the defence power, and also the incidental power.  But it is not without its difficulties.  Here the issue is to apply concepts associated with purpose not for purpose of characterisation as such but for purposes of determining whether Chapter III limits a power.  It is closer to the situation of balancing an implied freedom of communication with a law enacted under head of power.  In that situation, once one finds a burden on political communication, one asks is the restriction or burden reasonably appropriate and adopted to a legitimate end.  Or in the section 92 context, one asks is the purpose of a law discriminatory or does it serve some legitimate non-discriminatory purpose.  Once one gets into this area, you inevitably are confronted with questions of proportionality.  Leask suggests that is not relevant to characterisation, but it may be hard to avoid in the area of implications.
24. Determining the validity of a law in this situation will very much depend on the legitimate purpose identified.  In Lim, and in earlier cases like Calwell, it was accepted that a legitimate non-punitive purpose was to provide for the deportation of aliens, and to hold aliens in custody to make the deportation effective.  It was also accepted that a legitimate non-punitive purpose supporting detention of aliens was for purposes of investigating and determining an application by an alien for an entry permit.
25. McHugh J in Lim referred to exclusion of an alien from entering the community (page 71).  If it is an attribute of sovereignty of every State to decide what aliens shall or shall not become members of the community, does this support detention of those whose admission is rejected, even if they are not readily able to be removed because of statelessness, or other reason?  The Commonwealth would say yes.  This does not mean that as persons not admitted to the community, the Commonwealth could legislate to deprive aliens of rights to bring legal proceedings or to characterise them as outlaws.  In the United States, the cases have interestingly made a distinction between persons stopped at the border and those who have been free in the community on a visa.  In the latter case, there appear to be greater constitutional restrictions on detaining a person than in the former case.  The Commonwealth did not in its submissions seek to make any such distinction along these lines.  The purpose of removal authorised it was said detention, whether that removal was likely in the immediate future or not.
26. Determining whether detention of citizens is in fact for a non-punitive purpose in contexts like terrorism will raise similar issues.  In case of those suspected of terrorism, the power to detain for questioning will, on present authority, need to be shown to serve a non-punitive purpose appropriate and adapted to the security or defence of Australia.
27. Determining whether a law meets that test is not always easy and does involve judges drawing lines, as cases like the Bicentennial case (Davis) 1988, and Nationwide News in 1992, show.
28. The formula adopted by the High Court in the migration detention cases for determining when a detention law is a valid non-punitive measure not inconsistent with Chapter III will clearly be relevant to other laws providing for preventive rather than punitive detention.
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