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A. 
Requirements

You should read the following essay requirements and the essay questions carefully.

(a) (a) General requirements

You must answer one of the three essay questions and submit your completed assignment in the manner described below (see Due Date and Submission of Assignments).

(b) (b) Readings
Each question assumes that students have been reading the set readings set down in the Study Guide and discussed in Tutorials, and that they have read and analyzed the relevant sections of Blackshield and Williams. In their answer, students must have regard to any quotations in the Question itself, and to the materials referred to in the Study Guide and Lectures and in Blackshield and Williams. In addition, students are required to conduct their own research to assist in answering the questions—students will be expected to make reference to at least two additional sources of direct relevance to answering the essay questions. [i.e. Students must also refer to at least two other sources.] Newspaper and magazine articles may be cited but will not count among the two.  Please note, though, that the key focus of the paper is not the extent of students’ research but rather students’ own analysis and argument.  
(c) (c) Due Date 

The due date for assignments is 5 pm on Monday 1 May 2006 for internal students, and 5 pm on Wednesday 3 May 2006 for external students.  

(d) (d) Submission of Assignments 

Assignments received after the due date for which an extension has not be granted (see Extensions below) will not be marked. Students failing to submit the assignment by the due date without an extension (or without substantiation of some unexpected last minute unavoidable disruption in accordance with the Academic Rules—see below) will receive a mark of ‘0%’ for the assignment.

Internal students should place assignments in the slot for ‘314/315 Constitutional Law’ outside Room W3A 341, which is near the front entrance to the Division of Law in Building W3A, by 5 pm on the due date.  Cover sheets are on the back of your Study Guides and in the students’ Common Room. 
External students should place their written assignments in a folder supplied by the Centre for Open Education (COE) and deliver or post their assignments to COE in time for it to arrive by the due date. If you are concerned that the assignment will not reach COE due to delays in the postal system, you may email a copy of the completed assignment to the Convenor on Tuesday, 3 May 2004 by 5.00pm as well as posting the assignment so as to arrive by the due date. If the posted version of the assignment matches the emailed version, it will be deemed to have been submitted by the due date. This applies only to external students. 
(e) (e) Style, Formatting and Maximum Length

Essays must follow the Australian Guide to Legal Citation (2nd ed, 2002) for the correct style for referencing in footnotes, and the style of quotations, headings, use of capitals, spelling and punctuation in the body of the essay. The Australian Guide to Legal Citation is available at the Co-op bookshop on campus, or can be viewed at http://mulr.law.unimelb.edu.au/PDFs/aglc_dl.pdf 
 .

Essays should not include a bibliography (as all bibliographical information will be included in footnotes.)
Essays are to be a maximum of 2000 words in length (there is normally a tolerance of some 10% either side of the stipulated limit; calculation of length does not include footnotes.) The type-face for the body of the essay is to be in 12-point font and is to use double line spacing.  Footnotes are to be in 10 point font and use single line spacing.  Footnotes are only to be used for referencing, not for argumentation. All four margins of the pages are to be 2.5 cm.  You must stipulate the word count at the top of your paper. Do not submit a paper any longer than this. Extra content will not be read. 
Please note: students who fail to follow these guidelines on style and formatting are liable to be significantly penalised.

(f) (f) Keep a copy of your paper

You must keep a printed copy of your paper.  Do not just keep a copy on disk.

(g) Extensions and Lateness
Students may seek an extension  for the Assignment or the Take home exam in the following circumstances.

Internal students will be required to submit to the Convenor through their tutor a request on the green form available outside the essay collection room  [W3A 341] as well as supportive documentary evidence (e.g. a medical certificate). In urgent circumstances, an email with supporting faxed material may be adequate.
External students must submit a request in writing to the Convenor supported by appropriate documentary material. In urgent circumstances, an email with supporting faxed material may be adequate.
Students must seek an extension as soon as they are aware of the need for extra time. Extensions will not be granted after the due date for the relevant assessment has passed. Applications for an extension must be accompanied by appropriate evidence (e.g. a medical certificate). Sickness or incapacitation for only part of the period allocated for the completion of the assignment will not normally be grounds for an extension. In any case, extensions will be provided only in exceptional circumstances, such as continuing illness or unavoidable disruption. In the event of unavoidable disruption the student should contact the Convenor immediately. 
(The Academic Rules state :“Unavoidable disruption to studies is defined as resulting from an event or set of circumstances which :

 (a)      could not have reasonably been anticipated, avoided or guarded against by the student; and
(b)     were beyond the student’s control; and
(c)     caused substantial disruption to the student’s capacity for effective study and/or the completion of required work; and
(d)     interfered with the otherwise satisfactory fulfilment of unit or program requirements.
Circumstances routinely encountered by students would not normally be acceptable grounds for claiming unavoidable disruption to studies.  Such matters include:

(a)     routine demands of employment;

(b)     routine family problems such as domestic tension with or between parents, spouses, and other people closely involved with the student;

(c)     difficulties adjusting to University life, to the self-discipline needed to study effectively, and the demands of academic work;

(d)     stress or anxiety associated with examinations, required assignments or any aspect of academic work;

(e)     routine need for financial support;

(f)     demands of sport, clubs and social or extra-curricular activities.

 Any claim based on these categories would need to show clearly, with appropriate documentation, that the student's particular circumstances were so extreme, individually or in combination, as to warrant consideration.”
Assignments received after the due date for which an extension has not been granted will not be marked.

(h) Plagiarism

The following explanation of Plagiarism is extracted from the Macquarie Handbook of Undergraduate Studies.

“The Academic Senate in June 2001 approved policies and procedures to ensure that the University takes a consistent and equitable approach to plagiarism. The Senate adopted the following definition of plagiarism.

Definition: Plagiarism involves using the work of another person and presenting it as one's own. Any of the following acts constitutes plagiarism unless the source of each quotation or piece of borrowed material is clearly acknowledged.

a) copying out part(s) of any document or audio-visual material (including computer based material);

b) using or extracting another person's concepts, experimental results, or conclusions;

c) summarising another person's work;

d) in an assignment where there was collaborative preparatory work, submitting substantially the same final version of any material as another student.

Encouraging or assisting another person to commit plagiarism is a form of improper collusion and may attract the same penalties which apply to plagiarism. 

2) The Dangers of Plagiarism and How to Avoid it
The integrity of learning and scholarship depends on a code of conduct governing good practise and acceptable academic behaviour. One of the most important elements of good practise involves acknowledging carefully the people whose ideas we have used, borrowed, or developed. All students and scholars are bound by these rules because all scholarly work depends in one way or another on the work of others.

Therefore, there is nothing wrong in a student using the work of others as a basis for their own work, nor is it evidence of inadequacy on the student's part, provided they do not attempt to pass off someone else's work as their own.

To maintain good academic practice, so that a student may be given credit for their own efforts, and so that their own contribution can be properly appreciated and evaluated, they should acknowledge their sources and they should ALWAYS:

i) state clearly in the appropriate form where they found the material on which they have based their work, using the system of reference specified by the Division in which their assignment was set;

ii) acknowledge the people whose concepts, experiments, or results they have extracted, developed, or summarised, even if they put these ideas into their own words;

iii) avoid excessive copying of passages by another author, even where the source is acknowledged. Find another form of words to show that the student has thought about the material and understood it, but stating clearly where they found the ideas.

If a student uses the work of another person without clearly stating or acknowledging their source, the result is falsely claiming that material as their own work and committing an act of PLAGIARISM. This is a very serious violation of good practice and an offence for which a student will be penalised.

A STUDENT WILL BE GUILTY OF PLAGIARISM if they do any of the following in an assignment, or in any piece of work which is to be assessed, without clearly acknowledging their source(s) for each quotation or piece of borrowed material:

a) copy out part(s) of any document or audio-visual material, including computer-based material;

b) use or extract someone else's concepts or experimental results or conclusions, even if they put them in your words;

c) copy out or take ideas from the work of another student, even if they put the borrowed material in their own words;

d) submit substantially the same final version of any material as a fellow student. On occasions, a student may be encouraged to prepare their work with someone else, but the final form of the assignment must be their own independent endeavour.”
(i) If anything is unclear …

If any of the instructions for the assignment are unclear or pose a particular difficulty for you, please consult the unit convenor as soon as possible.

B.
Objectives of the Essay Assignment

The Essay Assignment aims to develop students’ analytical and argumentative skills at an advanced undergraduate level.  The essay is undertaken within the context of lecture and seminar classes which have touched on all the themes. The essay has an evaluative objective.  It requires students to demonstrate their ability:

· to understand and analyse an area of the law through a close and critical reading of primary and secondary sources;

· to convey clearly, critically and logically their grasp of the relevant law and issues.

· to balance the importance of different issues to develop a coherent and cohesive argument which answers the essay question;
· to reference and cite materials adequately and appropriately.

These points provide a general guide to the assessment criteria which follows below.

C.
Marking Criteria

(a) Answering the Question

Be sure to answer the question. To do so, it is necessary to begin by identifying the key points that need to be addressed in your essay, and by defining the key terms.

(b) Maximum Length

The maximum length specified in the requirements must be strictly adhered to.  Extra content will simply be ignored by the marker.  Part of the skill in writing is to present a paper which is concise and manageable within the parameters of the specified word length.

(c) Written Expression and Citation
All written work must be written clearly, with good grammar, correct word usage, and lack of spelling errors. Poor or bad expression will be penalised, as the study of law is one in which clear expression, and the meaning of words is of the highest importance. All written work must be properly referenced and conform to standard stylistic conventions. All cases have to be properly cited. You must consult Australian Guide to Legal Citation, for the relevant conventions and rules. A copy is available for reading at http://mulr.law.unimelb.edu.au/PDFs/aglc_dl.pdf ; or you may purchase a copy through the Co-op Bookstore. In addition to clear grammatical sentence structure, students are expected to structure the paper logically.  A very poorly referenced and expressed essay will likely fail (see Fail below). 

(d) Guide to Marking

Pass  (50 – 64%)

A Pass paper will contain an adequate description of the relevant legal issues and some attempt to engage critically with them.  The paper will demonstrate some familiarity with the readings, and make reference to other sources.  The paper will do more than simply summarise the arguments of others. 
Credit  (65 – 74%)

A Credit paper will be a well structured paper that demonstrates quite a good grasp of the relevant issues and an ability to engage with them critically. The paper will demonstrate a solid grasp of the readings and of at least two sources referred to and will engage in a clear discussion of the key issues in them. The paper will be adequately and appropriately referenced with regard to both content and style.

Distinction  (75 – 84%)
Papers at distinction level will have all the characteristics of a credit paper and will present a cogent and coherent argument which demonstrates a strong grasp of the relevant issues.  The essay will be clearly structured in a logical manner.  It will be characterised by a clear argument and show good judgment as to the appropriate degree of analysis devoted to the different issues which are addressed in the paper.  The paper will demonstrate a close and critical reading of the set materials, and it will have identified other key secondary sources, and used these sources effectively to answer the set question. It will be well written and structured  and have good citation.
A distinction paper will be distinguished from a credit paper in relation to the cogency of the argument based upon critical analysis of the law and commentary.  The entire content of the paper should be relevant to the student’s argument.

High Distinction  (85% plus)
A paper at this level will exhibit all the features of a distinction paper, and will be distinguished by its excellent analysis and argument, demonstrating good judgment and balance with regard to the analysis devoted to different issues that arise for debate.  It will demonstrate an excellent grasp of all the relevant issues.  

Fail  (below 50%)

Papers which exhibit any of the following characteristics may be awarded a fail grade:

· the paper does not demonstrate a grasp of the fundamental aspects of the law.

· the paper does not demonstrate a meaningful reading of the set materials such that the essay is based on an inadequate breadth of material.

· written expression is so poor that the student’s description, analysis, interpretation or evaluation of the literature is frequently unclear.

· referencing and citation is so poor as to be meaningless with regard to providing adequate support for the description, analysis and argument.

· A paper is guilty of plagiarism.

The Questions.
You must answer ONE of the following THREE questions:

Question 1. 

In SGH Limited v Commissioner of Taxation (Commonwealth) (2002) 210 CLR 51 at 67, [ 2002] HCA 18, [14], Chief Justice Gleeson and Justices Gaudron, McHugh and Hayne referred to the “troubled waters” of “questions about the preferable approach to constitutional interpretation”.
In that same case, Justice Gummow said ((2002) 210 CLR 51 at 75) :

[41] Questions of construction of the Constitution are not to be answered by the adoption and application of any particular, all-embracing and revelatory theory or doctrine of interpretation. Nor are they answered by the resolution of a perceived conflict between rival theories, with the placing of the victorious theory upon a high ground occupied by the modern, the enlightened and the elect.  

[42] The provisions of the Constitution, as an instrument of federal government, and the issues which arise thereunder from time to time for judicial determination are too complex and diverse for either of the above courses to be a satisfactory means of discharging the mandate which the Constitution itself entrusts to the judicial power of the Commonwealth. Thus, it is one thing to determine the validity of a law, said to be supported by one or more of the heads of power in s 51 of the Constitution, by regard to the settled principles recently outlined in the joint judgment of six Justices in Grain Pool of WA v The Commonwealth
. It may be another to construe the present scope of the term “a foreign power” in s 44(i) of the Constitution. There, as Sue v Hill 
  decided, it is necessary to have regard to changing matters and circumstances external to Australia, but in the light of which s 44(i) has effect from time to time.  

[43] … The state of the law of the Constitution at any given time is to be perceived by study of both the constitutional text and … the Commonwealth Law Reports. Decisions of this Court dealing with the text and structure of the Constitution but not bearing directly upon a particular provision nevertheless may cast a different light upon that provision and so influence its interpretation.  

[44] This indicates, as indeed do the decisions in Grain Pool and Sue v Hill, that questions of constitutional interpretation are not determined simply by linguistic considerations which pertained a century ago.  Nevertheless, those considerations are not irrelevant; it would be to pervert the purpose of the judicial power if, without recourse to the mechanism provided by s 128 and entrusted to the Parliament and the electors, the Constitution meant no more than what it appears to mean from time to time to successive judges exercising the jurisdiction provided for in Ch III of the Constitution.
Discuss whether there is, or should be, “a preferable approach to constitutional interpretation” and what such an approach is or should be, having regard to contested theories and judicial approaches. In your answer, you must have regard to the quotations mentioned above, and to the materials referred to in the Study Guide and Lectures and in Blackshield and Williams. You must also refer to at least two other sources.
Question 2

The separation of powers doctrine in Australia may be viewed as a legal fiction designed by judges for judges, which has led, as Sir Garfield Barwick noted in R v Joske; Ex parte Australian Building Construction Employees & Builders’ Labourers’ Federation (1974) 139 CLR 87) to ‘excessive subtlety and technicality in the operation of the Constitution without…any compensating benefit.’ Do you agree?
In your answer, you must have regard to  the materials referred to in the Study Guide and Lectures and in Blackshield and Williams. You must also refer to at least two other sources.
Question 3

“New South Wales is one of six sovereign states and two territories within the Federal Commonwealth of Australia. The six states existed before the Commonwealth but joined together in a Federation on 1 January 1901 to become a single nation. The Federal Constitution gave certain powers to the new Commonwealth of Australia but the states remained separate sovereign states, retaining responsibility for all other areas of activity not ceded to the Commonwealth.” [from the Parliament of NSW website at http://www.parliament.nsw.gov.au/prod/web/common.nsf/key/ResourcesSystemADemocraticSystem] 

Analyze this statement in the context of early and recent approaches to federalism under the Australian Constitution. In your analysis, amongst other things you should consider whether the statement contains any errors and what might be any biases behind or likely to be encouraged by such errors.
In your answer, you must have regard to the quotation mentioned above, and to the materials referred to in the Study Guide and Lectures and in Blackshield and Williams. You must also refer to at least two other sources.
· END OF ASSIGNMENT –

Margaret Kelly
April, 2006
� (2000) 202 CLR 479 at 491-495 [13]-[22]


� (1999) 199 CLR 462 at 487-488 [50]-[52], 524-525 [162]-[163]
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