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FACULTY OF LAW


10 April 2003

The Research Director

Legal, Constitutional and Administrative Review Committee

Parliament House

George Street

Brisbane QLD 4000

Dear Sir / Madam

Inquiry into Aboriginal and Torres Strait Islander Peoples’ Participation in Queensland’s Democratic Process

Thank you for the opportunity to make a contribution to this inquiry. This submission makes three points:

· indigenous political participation should be viewed in a broader reconciliation context

· there are no insurmountable legal or constitutional barriers to the introduction of dedicated seats for Indigenous people in the Queensland Legislative Assembly; and
· consideration should be given to inserting a non-discrimination clause in the Queensland Constitution.
We do not seek to pre-empt debate any of the options put forward in the Committee’s Issues Paper. We believe that the final say on matters of Indigenous political participation remains with the Indigenous and non-Indigenous peoples of Queensland. Our aim is to merely facilitate debate on these complex issues of public law and policy.

In any case it is difficult in advance to predict that the one change will automatically deliver benefits that another will not. With dedicated seats, for example, so much will depend on variables like the party composition of the Assembly from time to time, the personal impact made by individuals elected and the way the system is portrayed to the broader community by the media and major parties. We support the Committee, however, in tackling the question of structural change and for keeping an open mind on ways of securing Indigenous people greater power and influence over the decision-making which affects their daily lives.
We also support the Committee in asking first what are the barriers to participation (Issues for Comment 1-3). The solution must be tailored to the problem. It is only after Indigenous people indicate why their participation level in the parliament is so low that meaningful strategies can be devised.
The Queensland Reconciliation Process 

Indigenous political participation in Queensland should be seen in a broader reconciliation context. For much of Australian history, our most cherished democratic institutions were the source of considerable injustice for Indigenous peoples. In Queensland, discrimination was express, with a specific denial of Indigenous political participation. The Queensland Elections Act 1885 excluded all Indigenous people from voting. Indigenous inhabitants were not enfranchised until 1965. Even today, a unicameral system with single member electorates makes it very hard for Indigenous people to have their voices heard in the corridors of power in George Street Brisbane.
Queensland is in a unique position to take a lead in the reconciliation process. This inquiry has the capacity to be the next step in that process. Queensland accounts for 28% of the national Indigenous population.
 By 2006, Queensland will have the highest Aboriginal and Torres Strait Islander population in Australia.
 Furthermore, Queensland is in a special position when it comes to its relationship with its Indigenous peoples. It has had a particularly difficult historical relationship. The State of Queensland was both the locus for and the bulwark against much of the ground-breaking legal developments in the area of Indigenous access to land. For example, the High Court found in Mabo v Queensland (No 1) (1988) 166 CLR 186 that an enactment of the Queensland Parliament, the Queensland Coast Islands Declaratory Act 1985, was contrary to the Racial Discrimination Act 1975 (Cth). 
Positive progress has been made. Partnership agreements now underwrite the commitment of the Queensland Government to improving the delivery of services to and the standard of living of Indigenous peoples. Queensland also figured early in the history of Indigenous representation in parliament. Queenslanders elected the first Indigenous person to any Australian parliament and an Aboriginal person to their State parliament more than 25 years ago. Queensland stands with Western Australia, the Northern Territory, New South Wales and the Commonwealth as the only jurisdictions to have had Indigenous representatives in their respective parliaments. 
Enhancing Indigenous political participation is a step towards completion of the unfinished business of reconciliation – it is about the basic desire for people to have their say in decisions about the fundamental things which affect their daily life. 
Dedicated seats for Indigenous peoples has been seen by some as a central component of the reconciliation process. The Council for Aboriginal Reconciliation recommended that all governments conduct parliamentary inquiries into options for addressing the lack of Indigenous participation. In its 1995 report Recognition Rights and Reform, ATSIC noted that dedicated seats would be an essential part of political reform.
 

It is important to note, however, that effective participation can come in at least two forms:

· participation in the mainstream governance of the State as a whole; and
· self-governance or some other expression of the right to self-determination.

Different Indigenous people may put greater emphasis on one or the other of these objectives, and at different times. This inquiry is concerned with the first objective. We make our comments on the assumption that the Queensland Parliament and Government will not lose sight of this important second dimension to enhanced political participation by Queensland’s Indigenous peoples, and to the broader process of reconciliation. Negotiating a ‘sphere of authority and responsibility’
 is also an essential component of any program to advance the position of Indigenous peoples. A precursor to economic success is the capacity to make autonomous decisions – to possess opportunities. We agree with the findings of the influential Harvard Project on American Indian Economic Development (who visited Australia in 2002):

Without jurisdiction indigenous Nations are subject to other people’s agendas. You can’t ask people to be accountable if you don’t give them decision-making power. Whoever is making the decisions has the accountability. To reserve decision-making power in one place and then tell someone else that they’re accountable, is to kid yourself. Jurisdiction marries decisions to consequences, which leads to better decisions.

… We have yet to find a single case in the United States of sustained economic activity on indigenous lands in which some governmental body other than the indigenous Nation itself is making the decisions about governmental structure, about natural resource use, about internal civil affairs, about development strategies and so forth.

We attach to this submission a copy of Why ‘Treaty’ and Why this Project?, a recent publication from the Gilbert + Tobin Centre of Public Law dealing with this second dimension to the issue.

Dedicated Seats in the Queensland Parliament

This may be the most controversial of the propositions being considered by the committee and we think it is worthy of special comment. We recognise that arguments exist both for and against the introduction of dedicated seats. We do not take a position on whether they should be introduced but offer the following observations.
Some overseas jurisdictions have created a formal place in their legislature for Indigenous people. Their existence is significant in showing the compatibility of dedicated seats with notions of parliamentary democracy. Their relevance as models, however, is limited. The two most analogous overseas jurisdictions (New Zealand and Maine) inherited their dedicated seats from arrangements which date back well into the 19th century. They arose through an historical process which represented the unique and substantially different relationships between Indigenous peoples and settlers in each of these places. 
In Australia, with a number of representative Indigenous bodies already at State and federal level, measures falling short of full parliamentary participation (the Maine-model), for example, would run a presumably fatal risk of being seen as tokenistic and another layer of exclusion from genuine empowerment. 
Local Factors

Any proposal to introduce dedicated seats in the Queensland Legislative Assembly would need to be tailored to local conditions. Some of those local factors include the following:

· Queensland only has one parliamentary chamber, limiting the available options;
· Queensland has two Indigenous population groups: Aboriginal people and Torres Strait Islanders ;
· the Aboriginal (and indeed the Torres Strait Islander) population is geographically distributed across a very large State;
· localism and regionalism are extremely strong currents in Indigenous politics and cultural identity;
· on a State-wide basis a one-vote one-value approach would yield only three to four seats; and
· ATSIC effectively has five ‘seats’ (zones) in Queensland which each elect one member to the national Commission.
A single State-wide representative from each of the two Indigenous population groups would be artificial and project unrealistic expectations onto the persons elected. An additional one or two seats would still struggle to accommodate some of the factors just enumerated. 
Moving beyond four seats state-wide would begin to address these considerations but also start to collide with notions of ‘one vote one value’. At different times Australia has modified this principle in defining its different forms of representative democracy. The federal principle expressed in a Senate offering States equal representation is the best example: a Queenslander has 1.8 times the voting power in the Senate compared to someone from NSW (a Tasmanian has almost 13 times the voting power). Nonetheless moving beyond three to four seats will further sharpen the legitimacy debate over dedicated seats.
Legal and Constitutional Considerations
Assuming for the sake of argument a system of five Indigenous seats reflecting the ATSIC zones in Queensland, are there legal and constitutional constraints on the proposal for dedicated seats?

Typically State constitutions are simply legislative enactments and State parliaments can override them by passing another Act. It is legally open to a State to entrench all or parts of its constitution – that is to require a special procedure such as a referendum before a constitutional provision can be amended.

Parts of the recently consolidated Constitution of Queensland Act 2001 are entrenched but those provisions dealing with the composition of the Legislative Assembly (sections 10-14) are not. The position is confirmed by section 14 which expressly contemplates the legislative creation of ‘new and other electoral districts’. 

The five-seat proposal would require at least an addition to the Constitution of Queensland Act 2001 to put that system into law. If the reserved seats were added to the 89 currently provided for, section 11 at least would require amendment by parliament.
 It may be that sections 11-13 imply a system of single member non-overlapping electorates, in which case more extensive legislative amendment would be prudent, to put a second layer of Indigenous electorates beyond challenge.
Although not legally required, it is a matter of political judgment whether a referendum would be politically and symbolically appropriate for such constitutional changes.

The move to such a model would also require consequential amendments to the Parliament of Queensland Act 2001. For example section 64 dealing with qualifications would need to be amended to make Aboriginality (or Torres Strait Islander descent) a qualification for election to a reserved seat.
Such a model will have implications for the apportionment of voters across electorates and certainly for electoral procedure, necessitating amendment to the Electoral Act 1992 as well (again by simple enactment). 
Certain legal rules apply at present regarding apportionment. The Queensland Constitution itself does not require electorates to be of equal size by population. The Electoral Act 1992 contains a prohibition on re-distributions which result in deviations of electoral enrolment in any one district of more than 10% from the mean.
 The rule is, significantly for current purposes, relaxed according to a statutory formula relating electorate area with population – essentially it makes allowance for large electorates with smaller populations. If one third of the electorates differ from the mean by more than 10% for a two month period, then there arises a requirement for a re-distribution.
 It should be noted that the threshold for distribution under the Electoral Act is higher than that under the New South Wales Constitution Act 1902
 and this may mollify some of the concerns expressed in the NSW Parliament’s inquiry with respect to Indigenous seats being unable to meet population requirements.
 There is also no requirement under the Queensland Constitution of ‘equal electorates’ as in New South Wales. 
The average enrolment for a state electorate as at 29 November 2002 was 26,590.
 112,772 people in Queensland identified themselves as of Indigenous origin in the 2001 census (It should be noted in passing that by providing dedicated seats, participation may increase significantly). It is not possible to say in advance whether a system of dedicated seats would: 

· sit compatibly with the current apportionment rules in the Electoral Act; or 

· conflict with the statutory formula or serially trigger redistributions if the Act is left unamended.
If the second of those possibilities looked likely then the Queensland Parliament and its people would again confront a question of political choice between prioritising different notions of genuine democracy.
Putting the redistribution process itself aside, there does not appear to be any limitation on the deviation due to population change that one particular seat may have from the mean (current disparities reach up to 17-18% deviation from the average).
 

Are there any other constitutional constraints? The High Court in McGinty v Western Australia (1996) 186 CLR 140 would indicate that there are no federal constitutional barriers to implementation of the proposal. Even if there were a requirement of equality of suffrage at a Commonwealth level, that requirement would not apply because the relevant parts of Ch I of the Constitution do not apply to the States. 
On the reasoning in McGinty, the words ‘directly elected’ in section 10 of the Queensland Constitution Act would also not require equal suffrage. In any event, the provision at stake in McGinty was entrenched in a manner that section 10 is not. Even where limits are read into a provision such as s 10, the allowable limits of malapportionment have not been authoritatively determined. A system that was ‘grossly disproportionate’
 may have the outcome that those elected are no longer ‘directly elected’ for the purposes of section 10. This may put a question mark over distributions which result in manifestly imbalanced electorates or proposals that allow Indigenous peoples to have two votes (one for their Indigenous electorate and one for the general electorate).
A Non-Discrimination Clause in the Queensland Constitution
The focus of the Committee on the concept of representation cannot be separated from issues of law and discrimination. This review provides an important opportunity for Queensland to take the lead in addressing the fundamental challenge of overcoming racial discrimination. We believe that Queensland should seriously examine the introduction of a constitutional prohibition on racial discrimination. 
The protection currently afforded by the federal Racial Discrimination Act is weaker than might appear at first instance. The federal Parliament can override its protections by subsequent legislation and has done so in the past (see Native Title Act 1993 (Cth), s 7(2)) freeing States to do the same. The Act cannot apply to certain state functions like the appointment of judges or senior bureaucrats. Similarly, the Anti-Discrimination Act 1991 (Qld) has limitations and exceptions that reduce its effectiveness. Specifically the Queensland Act does not protect against subsequent legislative change or provide a means to disallow discriminatory laws (assuming they aren’t captured by federal legislation). A statement in the Queensland Constitution against racial discrimination would have important symbolic and practical effects.
If such a guarantee had existed in the past Queensland would not have had the stain of legislation explicitly denying Indigenous people the vote for the best part of a century.

Guidance on the wording of such a provision could be sought from other jurisdictions. For example, the Committee might adapt section 15 of the Canadian Charter of Rights and Freedoms 1982, which states:
15(1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability. 

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

Regard might also be had to article 14 of the European Convention on Human Rights as implemented by the Human Rights Act 1998 (UK) and s 19 of the New Zealand Bill of Rights Act 1990. We know of no other western nation that does not protect its citizens from racial discrimination through a Bill of Rights or entrenched constitutional provision. Even if there was a wide ranging protection at the federal level, we still believe that this statement of law should be made by the community of Queensland in its own Constitution through its State Parliament.
Reconciliation relates to all levels of government. There are aspects of the reconciliation process which are particular to Queensland given its historical relationship with its Indigenous peoples. The introduction of a non-discrimination clause would be a small textual change with large symbolic and substantive implications. It would be an inclusive change. All Queenslanders no matter what their place of birth, their heritage or their beliefs would be protected. It would send a message that Queensland is committed to the principles of reconciliation and non-discrimination on the basis of race.

As the Canadian, United Kingdom and New Zealand models suggest, there are various mechanisms for finessing the relationship between parliament and the judiciary, between human rights guarantees and later legislation. It would also be open to Queensland to initially amend its Constitution by simple enactment and then perhaps later entrench the guarantee of non-discrimination by referendum. 

Conclusion

There are no insurmountable constitutional or legal barriers to the introduction of dedicated seats for Indigenous people. We also recommend that the Queensland Parliament and people consider introducing a provision into its Constitution which prohibits racial discrimination. Such a clause would place Queensland at the forefront of the reconciliation process. We believe that it is not possible to deal adequately with matters of Indigenous representation without also addressing underlying and systematic patterns of discrimination. Reform of the Queensland Constitution is an appropriate way of achieving this.
Yours sincerely

Professor George Williams

Sean Brennan


Nicholas Hume
Director



Director, Treaty Project
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� Provisions in the Electoral Act 1992 also refer to 89 members and would also require legislative amendment.


� Electoral Act ss 45, 50, 51.


� Electoral Act s 39.


� Constitution Act 1902 s 28A.


� NSW Parliament, Standing Committee on Social Issues, Report into Enhancing Aboriginal Political Representation: Inquiry into Dedicated Seats in the New South Wales Parliament, 1998 at p 95.
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� Per Mason J in Attorney-General (Commonwealth); Ex rel McKinlay v Commonwealth (1975) 135 CLR 1 at 61.





SYDNEY 2052 AUSTRALIA
Telephone:  +61 (2) 9385 2259

Facsimile:    +61 (2) 9385 1175

www.gtcentre.unsw.edu.au


[image: image1.jpg][image: image2.png]