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8 October 2003
The Secretary
Senate Legal and Constitutional References Committee

Parliament House

CANBERRA ACT 2600

Dear Secretary
Inquiry into State Elections (One Vote One Value) Bill 2001 [2002]
Thank you for the invitation to make a submission on this Bill. 
In principle, I strongly support the concept of one vote, one value. This is a principle of general application that is as applicable to state as to federal elections. It is a basic facet of Australian democracy and is part of the right of every Australian elector to a vote of the same value as any other elector.

Legislation implementing the concept of one vote, one value in Australia is likely to be valid under the Commonwealth Parliament’s power over ‘external affairs’ in section 51(29) of the Constitution. Such legislation would likely be seen by the High Court as implementing the obligation imposed upon Australia by article 25 of the International Covenant on Civil and Political Rights to ensure that Australian citizens have the right to ‘equal suffrage’.

On the other hand, federal legislation that directs the electoral boundaries in a state may infringe the implied immunity of the states from federal laws that operate to destroy or curtail the continued existence of the States or their capacity to function as governments (see, for example, Queensland Electricity Commission v Commonwealth (1985) 159 CLR 192). This issue was canvassed by the High Court in Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106  TA \l "Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106" \s "Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106" \c 1 in regard to the prohibition in the Political Broadcasts and Political Disclosures Act 1991 (Cth) on electoral advertising during state elections. While a majority of the Court held the legislation invalid because it infringed an implied constitutional guarantee of free​dom of political discussion, other judges also considered whether it might be invalid due to the implied immunity. These judges split on this issue without resolving it. It can be expected that if one vote, one value is mandated for the states by the Commonwealth Parliament then this would be challenged in the High Court, with the outcome uncertain.

While I support the policy behind the Bill, the Bill raises some serious problems that mean that it should not be enacted in its present form. Section 3 of the Bill is unclear in referring to ‘a House of Parliament of a State’. It is not clear how this Bill would apply to the upper houses of some state parliaments, or indeed how is intended to apply to the various proportional voting systems that occur (such as that in the Australian Capital Territory).

It is also unclear how section 4 of the Bill would operate in allowing variation within the 15% margin. The variation provided for in that section would be extremely difficult for a court to apply, and it would be better to set a more definite margin, say 10%, with variation permitted within that level without reference to court enforced criteria (however, some unenforceable guidelines may be appropriate). Judicial proceedings to determine matters, such as whether the geographical features of an area can justify a variation, would be problematic and difficult.

Yours sincerely

George Williams

SYDNEY 2052 AUSTRALIA
Email:george.williams@unsw.edu.au

Telephone:  +61 (2) 9385 2259

Mobile:        0414 241 593
Facsimile:    +61 (2) 9385 1175

Web: www.gtcentre.unsw.edu.au


[image: image1.jpg][image: image2.png]