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30 August 2001
The Secretary

Senate Legal and Constitutional References Committee

Parliament House 

Canberra 

By fax:

(02) 6277 5794

Dear Sir/Madam. 

SUBMISSION: HUMAN RIGHTS (MANDATORY SENTENCING FOR PROPERTY OFFENCES) BILL 2000

Thank you for the opportunity to make a late submission. We, on behalf of the Gilbert and Tobin Centre of Public Law, welcome the opportunity to comment on the current mandatory sentencing provisions and the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000.

We believe that the mandatory sentencing laws currently operating in the Northern Territory and Western Australia breach basic human rights and urge the federal Parliament to intervene to protect those Australians who are affected by these laws. We acknowledge and support the arguments put forward by those who oppose the current laws: the legislation has a disproportionate impact on Indigenous Australians, and in particular Indigenous youth; it removes judicial discretion and results in penalties which are not proportional to the crime committed; it does not operate as an effective deterrent against crime; and it contravenes Australia’s international obligations under the International Covenant on Civil and Political Rights and the Convention on the Rights of the Child.

We are in general support of the aim and substance of the Bill and feel that it is within the Commonwealth’s power to take steps to improve the situation as it currently stands. We further believe that it is appropriate for the Commonwealth to take such action. However, in our opinion, the Commonwealth should take the opportunity to pass more comprehensive legislation preventing mandatory sentencing in relation to all offences, and not only in relation to property offences. This would better reflect the human rights concerns underpinning the Bill. 

A number of provisions in international instruments to which Australia has committed itself indicate that the current laws contravene Australia’s international obligations. Note, in particular, the following: 

International Covenant of Civil and Political Rights 

Art 9(1) Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.
Art 14(4) In the case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of promoting their rehabilitation.

Convention on the Rights of the Child

Art 3(1) In all actions concerning children…the best interests of the child shall be a primary consideration.

Art 37(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time.

Art 40(4) A variety of dispositions such as care, guidance and supervision orders; counselling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence. 

The Commonwealth is able to implement its international obligations under the external affairs power in section 51(xxix) of the Constitution (consistent with the decision in the Tasmanian Dams Case (1983) 158 CLR 1). Section 109 of the Constitution provides that any State legislation which is inconsistent with provisions of Commonwealth legislation is invalid to the extent of the inconsistency. In relation to the territories, the Commonwealth could implement its obligations under its territories power in section 122 of the Constitution. Hence, it is clearly within Commonwealth power to pass the Human Rights (Mandatory Sentencing for Property Offences) Bill 2000. 

Not only is it within Commonwealth power to enact such legislation, it is entirely appropriate for it do so. The Commonwealth has undertaken such steps previously in overriding State legislation which it considered to be discriminatory and offensive to notions of human dignity. In 1994, the Commonwealth passed the Human Rights (Sexual Conduct) Act, overriding Tasmanian legislation which made homosexual activity a criminal offence, in response to a ruling by the Human Rights Committee that the rights of Nicholas Toonen, a gay activist, had been infringed. In overriding the State legislation, the Commonwealth set a precedent for intervention of this type.

This precedent is relevant here because mandatory sentencing similarly amounts to a serious breach of human rights protected by our international obligations. Even though there has not yet been a successful international challenge to mandatory sentencing laws, and hence no finding of breach by the Human Rights Committee, as in the Toonen case, the breach of international law and basic human rights is nevertheless clear. Article 40 of the Convention on the Rights of the Child requires that children be ‘dealt with in a manner appropriate to their well-being and proportionate both to their circumstances and the offence’. Mandatory sentencing is obviously inconsistent with such a requirement.

Where there is a conflict between fundamental human rights and State’s rights, international law dictates that human rights must take precedence. Accordingly, it is both appropriate and necessary for the Commonwealth Parliament to intervene to protect the human rights at stake in this case. 

Yours sincerely

George Williams





Melissa Lewis

Director
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