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The control order regime in Division 104 of the Australian Criminal Code Act 1995 (Cth) (‘Criminal Code’) is one of the exceptional measures introduced into Australian anti-terrorism law after the 2005 London bombings. Like the UK regime on which it was based, it threatens to erode long-established principles of public and criminal law by severely restricting individual liberty on the basis of future conduct and without prior determination of criminal guilt. The Australian legislation is likely to remain in its original form for the foreseeable future, while the UK control order regime in the Prevention of Terrorism Act 2005 (‘POTA’) is now the subject of a proposed wholesale revision by the UK government.1 

This article compares the approach of the Australian High Court in Thomas v Mowbray2 with recent control order jurisprudence in the UK, which has been influenced by the presence of the Human Rights Act 1998 (UK) (‘HRA’). It examines the effect that a statutory bill of rights can have on the judicial interpretation of rights-infringing anti-terror legislation — and on political support for the same over time.

The second part outlines the Australian and UK control order regimes and the major judicial challenges in each jurisdiction. These cases reveal a striking divergence between the approaches taken by appeal courts in Australia and those in the UK when interpreting deprivations of liberty under anti-terror legislation. Where the Australian High Court has emphasised the conceptual difference between detention in state custody and preventive restraints upon liberty, the House of Lords has repeatedly drawn on European Court of Human Rights jurisprudence to emphasise that there are no such ‘bright lines’, and that cumulative restraints can be as depriving of individual liberty as an ‘open prison’.

The third, and final, section then reveals elements of judicial interpretation that are common to both jurisdictions. Although the UK appeal courts have placed a greater focus on individual liberty under the HRA, in step with their Australian counterparts they have been unwilling to challenge the broad drafting of anti-terrorism legislation, or determine that control orders are akin to criminal punishment. This gives some support to arguments that judicial decisions relying on statutory human rights instruments are generally unlikely to have a substantive post-enactment effect on the form and substance of anti-terror legislation. Nonetheless, recent proposed changes to the POTA regime may suggest that judicial decisions employing human rights standards have a more subtle effect on legislative change by contributing to the political dialogue of a more active human rights culture.

Divergence in judicial interpretation 
of liberty 

Bright Lines: Judicial interpretation of the Australian control order regime

The Australian control order regime was implemented under the Anti-Terrorism Act (No 2) 2005 (Cth). That Act inserted a new div 104 into the Criminal Code Act 1995 (Cth) (‘Criminal Code’), and allows a number of restrictions to be imposed on individuals for the purpose of preventing terrorist acts. For a control order to be imposed on an individual, a senior member of the Australian Federal Police (‘AFP’) must first seek permission from the Attorney-General and then apply to an ‘issuing court’.3 The court may then issue an interim control order if it is satisfied on the balance of probabilities that each of the restrictions imposed on the person is ‘reasonably necessary, and reasonably appropriate and adapted, for the purpose of protecting the public from a terrorist act.’4 

The restrictions that may be imposed on an individual under a control order are severe and wide-ranging. They include: prohibiting the person from being in certain areas or places; requiring the person to remain within a specified premises at specific times of the day; requiring the person to wear a tracking device; and prohibiting the person from communicating or associating with specified individuals.5 The low standards and wide scope of the legislation are evidently the result of an increased fear of ‘home-grown’ terrorism after the 2005 London bombings. They give the state an extraordinary power to restrict a person’s liberty without resorting to the ordinary course of prosecution and imprisonment. This alternative path may be taken in a range of circumstances: for example, where there is not yet sufficient evidence to prosecute under the substantive terrorism offences, where non-citizens are suspected of involvement in terrorist activity but cannot be deported due to risk of torture or inhuman treatment, or where a prosecution fails but the authorities believe that the acquitted defendant still poses a threat to national security. 

An example of this latter use was challenged in the High Court of Australia in Thomas v Mowbray. As is now well known, the applicant Jack Thomas was placed under a control order after the Victorian Supreme Court of Appeal quashed his earlier conviction of receiving support from a terrorist organisation.6 This control order required Thomas to remain in his home between midnight and 5:00 am each day and report to a police station three times per week. It prohibited Thomas from leaving Australia, from communicating or associating with 50 specified individuals, and from carrying out any activities relating to combat, weapons or explosives.7 

In the High Court, Thomas challenged the constitutional validity of the control order legislation on the basis of two main arguments. The first was that div 104 of the Criminal Code was invalid because it conferred non-judicial power on a federal court contrary to Ch III of the Australian Constitution. This argument relied on a line of previous High Court judgments, which have held that Ch III of the Constitution preserves the independence of the judiciary by preventing Ch III (federal) courts from exercising a combination of judicial and non-judicial power.8 The second argument held that div 104 was invalid because it was not supported by the defence, external affairs or referral powers under s 51 of the Constitution. Led by Gleeson CJ, the court held by 5:2 that div 104 was constitutionally valid. Kirby and Hayne JJ dissented from the majority opinion: Kirby J agreed with both of Thomas’ arguments; Hayne J agreed that the legislation was incompatible with the exercise of federal judicial power, but found that the legislation was supported by s 51.
A key aspect of the majority judgment in Thomas v Mowbray was a belief that the restrictions imposed during the life of a control order are conceptually different from detention in State custody. Gleeson CJ quickly dispensed with the applicant’s argument that the restrictions imposed by a control order were penal or punitive in character and therefore required a determination of criminal guilt. He acknowledged that a control order may involve a ‘substantial deprivation of liberty’, but held that these ‘preventive restraints on liberty by judicial order’ were fundamentally and conceptually different to detention in state custody.9 His Honour likened the control order regime to the issuing of bail and apprehended violence orders (‘AVOs’), both of which impose restrictions on individuals on the basis of their likely future conduct, and are issued by courts on a regular basis. Similarly, Gummow and Crennan JJ emphasised that ‘detention in the custody of the State differs significantly in degree and quality from what may be entailed by observance of an interim control order.’10 

While the majority judgment gave little (if any) weight to the possible consequences of a control order for an individual’s liberty, Kirby J in dissent expressed concern that the control order legislation risked breaching key principles of individual liberty and procedural fairness in human rights and international law. Justice Kirby emphasised that federal judges ‘may not normally deprive individuals of liberty on the sole basis of a prediction of what might occur in the future’.11 He emphasised the role of human rights and international law in protecting individuals from the risk of arbitrary detention, and in upholding the rights to privacy, procedural fairness, respect for family life, and the freedoms of expression and association. While acknowledging the absence of an Australian bill of rights, his Honour argued that the control order regime in div 104 was at risk of breaching each of these key human rights principles, and emphasised that it was the court’s role to interpret the legislation as far as possible in line with established rules of international law.12
Open Prisons: Judicial interpretation 
of the UK control order regime

In contrast to the approach of the majority in Thomas v Mowbray, an examination of the UK control order jurisprudence suggests that courts are likely to lend strong weight to notions of individual liberty when examining anti-terror legislation within the limits of a national human rights instrument.

The UK POTA control order regime received royal assent on 10 March 2005, several months before the London bombings. As the Australian regime relied heavily on this earlier UK legislation, both regimes have retained a broadly similar scope and purpose. However, there are also a number of important differences between the two. The UK legislation, for example, has maintained a distinction between ‘non-derogating’ and ‘derogating’ control orders, the latter being control orders imposed in the case of a public emergency that expressly deviate from the right to liberty under art 5 of the European Convention on Human Rights (‘ECHR’). Currently, the UK legislation also requires that the person be suspected of engaging in terrorist activity,13 whereas the Australian legislation allows a control order to be imposed on any person (including non-suspects), so long as imposing the control order would help to prevent a terrorist act.

The most striking difference between the two regimes, however, is the way the UK appeal courts have interpreted POTA in respect of the HRA. This is a statutory bill of rights that imports the majority of the ECHR into domestic legislation at the national level, and requires domestic courts and tribunals to interpret primary and subordinate legislation in a way that is compatible with Convention rights.

When interpreting the POTA control order regime in line with the HRA, the UK courts have consistently given significant weight to notions of individual liberty as embodied in art 5 of the ECHR. This is most evident in the JJ trio of cases, in which three levels of appeal court held that the cumulative restraints imposed by a control order could amount to a deprivation of liberty akin to detention in state custody. In Secretary of State for the Home Department v JJ & Ors,14 the respondents were six Iraqi nationals who were originally detained under the Terrorism Act 2000 (UK), then later released without charge and placed under non-derogating POTA control orders. These control orders required each respondent to remain within a state-owned, one-bedroom flat for 18 hours each day, and to wear an electronic monitoring tag at all times. In the six hours when the respondents were permitted to leave their flats, they were confined to designated urban areas, and five of the six respondents were prevented from entering any area where they had previously lived.

In the England and Wales High Court, Sullivan J relied on the European Court of Human Rights judgment in Guzzardi v Italy15 to emphasise that the difference between preventive restraints on liberty and detention in state custody is merely one of degree and not substance. His Honour emphasised that deprivation of liberty was not limited to ‘classic’ detention in prison, and chose to focus on the respondents’ concrete situation rather than the particular way in which the legislation was framed as a preventive, ‘non-criminal’ regime. In considering the impact of the restrictions, Justice Sullivan was ‘left in no doubt whatsoever that the cumulative effect of the obligations has been to deprive the respondents of their liberty in breach of Article 5 of the Convention.’16 In quashing the orders, his Honour described the respondents’ concrete situation as ‘the antithesis of liberty, and … more akin to detention in an open prison.’17 His reasoning was quickly upheld just over one month later in a short and decisive judgment issued by Lord Phillips on behalf of the Court of Appeal.18
When the Home Secretary appealed Lord Phillips’ judgment,19 the House of Lords delivered an interesting reversal of the Australian High Court opinion in Thomas v Mowbray. In the leading judgment for the majority, Lord Bingham emphasised that there are no ‘bright lines’ between preventive restraints on liberty and detention in state custody.20 In quashing the orders, his Lordship supported Sullivan J’s description of a control order as ‘detention in an open prison’, and sardonically remarked that the analogy had only one fault: that a person subject to a control order would ‘not enjoy the association with others and the access to entertainment facilities which a prisoner in an open prison would expect to enjoy.’21 Lord Bingham’s reasoning was supported by Baroness Hale and Lord Brown, although Lord Brown emphasised that a control order imposing a 16-hour curfew would not amount to a breach of art 5.22
In contrast to this more progressive judicial reasoning, Lord Hoffman’s dissent in JJ indicated a narrow interpretation of the right to liberty, akin to that of the majority in Thomas v Mowbray. Lord Hoffman was clearly of the view that art 5 did not prohibit preventive restraints on liberty such as those imposed by a control order, and was instead restricted to literal detention in state custody:

It is in my opinion clear from the unqualified nature of the right to liberty … that it deals with literal physical restraint. The right is not infringed by restrictions on liberty in a broader sense, such as restrictions on the right to communicate, associate or pray with others … The paradigm case of deprivation of liberty is being in a prison, in the custody of a gaoler.23
Lord Hoffman’s reasoning was supported by Lord Carswell, who argued that art 5 liberty should be interpreted narrowly as ‘physical incarceration and restraint’.24 The similarities of this approach to Gleeson CJ’s comments in the context of Australian federal judicial power are immediately apparent; however, it is important to note that these comments were made in the two dissenting judgments in the UK House of Lords, and in the foreground of the Australian majority High Court opinion. 

This suggests a fundamental contrast in the approach of the highest appeal courts in Australia and the UK when interpreting deprivations of liberty under anti-terror legislation. The Australian High Court, on the one hand, focused on the strict distinction between preventive restraints on liberty by judicial order and detention in state custody, with Kirby J in dissent as a lone voice touting the requirements of human rights and international law. This is evidently the result of a strict application of Ch III jurisprudence, a formalistic approach to individual liberty which promotes rigorous adherence to an established legal framework whilst failing to take into account the wider implications of human rights norms at the international level. In the absence of a human rights instrument at the national level in Australia, one may argue that this approach is formally ‘correct’, although it reflects an increasingly doubtful belief that informal human rights mechanisms (such as trust in government, procedural fairness and an independent judiciary) are sufficient to protect citizens from unjustified state interference.25 

The House of Lords, on the other hand, interpreted the right to liberty broadly in accordance with fundamental human rights norms, and emphasised that preventive restraints upon liberty and detention in state custody are no different in substance. Instead, both strategies sit on a continuum, and are differentiated only by the degree of any cumulative restraints imposed upon an individual, and the extent to which he or she is capable of living an ordinary life. While the House of Lords was faced with a significantly longer curfew than the Australian High Court, the reasoning employed by the Lords suggests a fundamental contrast in how the UK courts approach the right to liberty under a control order regime. With the presence of a statutory bill of rights the only other relevant and quantifiable variable between the two jurisdictions, and the UK jurisprudence focusing heavily on the right to liberty under art 5 of the ECHR as implemented through the HRA, it appears that the a statutory bill of rights can have a significant effect on how appeal court judges come to interpret the right to liberty within a domestic jurisdiction.26 

Similarities in judicial interpretation of Australian and UK control order regimes

Broadly drafted legislation

While this more-progressive UK approach to individual liberty may suggest some of the putative benefits for Australia if it decided to adopt a statutory bill of rights at the national level, the Australian and UK courts have both declined to challenge the questionable breadth or purpose of their respective control order regimes. 

A key argument advanced by the applicant in Thomas v Mowbray was that div 104 was incompatible with the exercise of federal judicial power, because the language of div 104 was too vague for judicial consideration and did not contain sufficiently ascertainable tests and standards. It was said that broadly expressed standards such as ‘reasonably necessary, and reasonably appropriate and adapted, for the purposes of protecting the public from a terrorist act’ contained in s 104.4(1)(d) were so vague as to be inimical to the exercise of federal judicial power. Gleeson CJ first emphasised that the common law had a long history of determining the content of broadly expressed standards such as ‘reasonably necessary’, and so concluded that ‘it cannot plausibly be suggested that the standard … is inherently too vague for use in judicial decision-making.’27 In considering the use of ‘terrorist act’ in s 104.4(1), Gummow and Crennan JJ then acknowledged that the definition was both complex and capable of wide discretionary interpretation, but held that these qualities were not incompatible with the exercise of federal judicial power by a Ch III court.28 

In the UK context, there is no evidence to suggest that a statutory bill of rights has an effect on how courts interpret the appropriate semantic breadth of anti-terror legislation. In Secretary of State for the Home Department v E,29 the subject of a non-derogating control order sought to challenge POTA on the grounds that the legislation (including the definition of terrorism in s 1 of the Terrorism Act 2000 on which it relies) was impermissibly vague, such that individuals cannot reasonably foresee the consequences of their actions. The Administrative Division of the England and Wales High Court held that the control order regime did not impose an arbitrary regime by relying on impermissibly vague language. It reasoned that statute and common law are often framed in broad terms, and that ‘the width of a provision … is not in itself a cause of uncertainty.’30 In upholding the validity of the definition and POTA, the court held that ‘the provisions in the PTA as to the circumstances in which a control order may be imposed are both accessible and, notwithstanding their width, are … detailed, specific and unambiguous.’31 

Civil restraints, not criminal punishment

Another key argument advanced by the applicant in Thomas v Mowbray was that the restrictions imposed by a control order were incompatible with the exercise of federal judicial power because they were inherently penal or punitive in nature, but not imposed with proof beyond reasonable doubt that the applicant was guilty of a criminal offence. This argument was quickly rejected by the majority on the basis of the distinction between detention in state custody and preventive restraints upon liberty by judicial order. As Gleeson CJ saw the control order regime as mimicking bail orders and AVOs rather than criminal punishment, the restrictions imposed did not require a judicial determination of criminal guilt. This reasoning echoes earlier High Court cases on immigration detention, in which the Gleeson court made it clear that the proper test for determining whether a particular restriction upon liberty requires a judicial determination of criminal guilt is whether the purpose of imposing the restrictions is ‘punitive’.32 It is also clear that the particular conditions imposed on an individual are not determinative of whether the legislation is punitive in nature, and that the focus of the test is directed strictly at the intended purpose of the restraints on liberty.33
Despite the UK’s more progressive interpretation of individual liberty under the HRA, it does not appear that a statutory bill of rights has an effect on how courts interpret the purpose of anti-terror legislation. In Secretary of State for the Home Department v MB (FC),34 the applicant was a naturalised British citizen who was placed under a control order on the basis of an assessment by the British Security Service that he was intending to travel to Iraq to fight against coalition forces. In seeking a higher level of protection from the ECHR on the grounds of procedural fairness, MB submitted that the proceedings for a non-derogating control order involved a criminal charge or accusation, because the individual must be suspected of past or present involvement in terrorism-related activity. Lord Bingham, although providing the leading judgment on art 5 liberty above, emphasised the distinction between ‘measures which are preventative in purpose and those which have a more punitive, retributive or deterrent object.’35 He accepted the Secretary of State’s submission that the control order proceedings did not involve a criminal charge, and emphasised that the purpose of the legislation was not punitive:

Parliament has gone to some lengths to avoid a procedure which crosses the criminal boundary: there is no assertion of criminal conduct, only a foundation of suspicion; no identification of any specific criminal offence is provided for; the order made is preventative in purpose, not punitive or retributive; and the obligations imposed must be no more restrictive than are judged necessary to achieve the preventative object of the order.36
The near identical judicial interpretation of the Australian and UK control order regimes on these two points suggests that a statutory human rights instrument would be unlikely to produce judicial decisions that have any direct, substantive impact on the form or substance of Australian anti-terror legislation. It is also not even certain that Australian courts would adopt the same broad interpretation of individual liberty as the House of Lords, as they would not be required to take into account judgments of the Strasbourg Court;37 nor would they be so heavily influenced by the normative pressure of its jurisprudence. These points, in combination with the House of Lords confirmation in MB that control orders imposing 14-hour curfews will not amount to a deprivation of art 5 liberty,38 give some support to the recent commentary of Ewing and Tham, who have been critical of the possible benefits of enacting a Human Rights Act in Australia, arguing that the House of Lords’ judgments were ‘more important for what they appeared to permit rather than what they purported to prohibit.’39 During the first five years of the POTA regime, the UK courts have put some limits on its use by the Executive, but the gains seem minimal when one considers the personal impact that control orders have already had on some 50 UK citizens.40 It is only now, in 2011, that substantive changes have been proposed to the POTA regime; and these changes, if passed by the UK Parliament, will be the result of a conservative-led government review, rather than the direct result of a progressive judicial decision.41 It seems that any substantive improvements to the POTA regime will come from outside, rather than inside, the courtroom.

The fact that the political forces have initiated the POTA review does not mean, however, that judicial decisions relying on a statutory human rights instrument are incapable of contributing indirectly to significant legislative change. There are three main points to be made on this issue. First, the POTA legislation itself is unquestionably the by-product of the House of Lords’ earlier Belmarsh judgment,42 even though it was ultimately the government’s decision to replace Pt IV of the 2001 legislation with the 2005 regime. Secondly, an indirect influence on legislative change is all that courts are strictly capable of having in the absence of a constitutional power to unilaterally revise or strike down controversial legislation.43 The ultimate power to alter or repeal rights-infringing legislation lies with the UK government under the statutory rights model, so it would be unfair to criticise the courts for taking a ‘minimalist’ approach when they have not been more empowered. 
Third, there is evidence to suggest that the POTA judgments have provided an impetus for legislative change outside the courtroom by feeding obliquely into the political dialogue of a more active human rights culture, which includes annual renewal debates on the control order legislation44 and the coinciding reports of the Joint Committee on Human Rights (JCHR). At the time of writing, the official details of the proposed changes have been delayed, but there are indications that control orders will be replaced with a new form of surveillance order. These surveillance orders will likely correct many of the criticisms raised in the JJ trio of cases — including house arrest, restriction on communications, and the relocation of controlees outside their own communities.45 The JCHR has also cited the JJ judgments in its continual criticism of the POTA regime, calling in particular for the UK government to clarify the meaning of a deprivation of liberty under art 5, and to set maximum limits on the daily curfews that can be imposed under the legislation.46 The high correlation between the JJ cases, the recommendations of the JCHR relying on the House of Lords decisions, and the proposed changes to the POTA regime seems to indicate that the courts have played at least some role in influencing what measures are taken to improve human rights standards, whether or not this has occurred within the physical boundaries of the courtroom. The recent High Court decision of South Australia v Totani 47 provides some hope that judicial awareness of human rights may improve in Australia even without a national human rights instrument. However, were an Australian public confronted with 18-hour house arrest on its citizens sometime in the near future, it is not clear that a similar judicial and political process would take place in the absence of a substantive human rights framework at the national level.

Conclusions

While the debate over whether to enact a national human rights instrument continues in Australia, an examination of the HRA’s effect on similar UK legislation provides a useful counterfactual insight into the possible benefits of enacting a statutory bill of rights at the national level. In the case of the control order regimes in POTA and the Australian Criminal Code, it seems that a statutory bill of rights can have a significant impact on how appeal court judges interpret the right to liberty under exceptional, rights-infringing legislation. In Australia, the High Court has emphasised the conceptual distinction between preventive restraints on liberty and detention in state custody for criminal offences. In the UK, the House of Lords has relied upon European human rights jurisprudence to emphasise that there are no such ‘bright lines’, and that the cumulative effects of preventive restraints upon liberty can be as restrictive — if not more restrictive — than detention in an ‘open prison’.

Even if Australia were to adopt this more progressive approach to liberty under a national human rights instrument, however, it is not clear that it would have any direct or substantive effect on the form or substance of Australian anti-terror legislation. The UK appeal courts have been similarly unwilling to challenge the broad drafting of anti-terrorism legislation, or determine that control orders are intended as a punitive regime. This may suggest to some that the UK courts have not gone far enough in reducing the scope of controversial anti-terror legislation, and that there is little point enacting a similar human rights regime in Australia. As we wait to see the results of the current POTA review, however, we may gain a stronger sense of how judicial decisions employing human rights standards have an indirect effect on controversial legislation by providing an impetus for legislative change outside the courtroom. Short of enacting a constitutional rights model which allows courts to play a more significant role in determining the form and substance of rights-infringing legislation, perhaps an indirect influence on legislation is the ‘best’ that Australians can hope for in a Human Rights Act, but it is certainly better than no influence at all.
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