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Background

During the turbulent years of the lemma, Rees and Keneally Governments (known to
political scientists as the IRKs or ‘irksome’ era) there was great concern that political
donations were being used as a means of influencing governments, both at the local
government level (particularly after the ‘table of knowledge’ scandal in Wollongong) and
in relation to development proposals at the State level. Various steps were taken to
alleviate public concern.

First, laws were in enacted in 2009 to ban political donations from property developers
including their directors, officers, major shareholders and their spouses.® It was later
extended in 2011 to ban donations from tobacco, liquor and gambling industry entities.
Curiously, despite a deal of huffing and puffing, these provisions were not challenged.

Next, in 2010,% there was a more comprehensive reform:

e Political donations were capped at a maximum of $5000 for parties and $2000
for candidates and third party campaigners. This meant that influence could
no longer be obtained through the making of large donations.

e Caps were also placed upon electoral communications expenditure in the 6
months prior to an election. The caps for parties were approximately
$100,000 per electorate (around $9.3 million if a party endorsed candidates in
all Legislative Assembly seats) and a maximum of $1,050,000 for 3" party
campaigners. The intention was to permit 3™ party campaigners to spend a
reasonable amount to fund a campaign, but not to swamp political parties.

e Public funding was increased. It now covers approximately three-quarters of
the actual expenditure of political parties (within the cap) on electoral
communications.®
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The 2012 amendments

The critical changes, the subject of the Unions NSW v New South Wales (‘Unions NSW’)*
challenge, occurred in 2012 under the O’Farrell Government.”

e First, there was a ban placed on all political donations to parties, candidates
and third-party campaigners that came from anyone other than persons
enrolled on the electoral roll —s 96D.

e Secondly, the electoral communication expenditure of political parties and
their affiliates was aggregated for the purposes of the caps. Affiliation was
defined by reference to bodies that can appoint delegates to the governing
body of a party or participate in pre-selection of candidates for that party — s
95G(6). It only affected the Australian Labor Party (‘ALP’).

Back in 1992, when the High Court struck down the Commonwealth’s laws concerning
political advertising,® there were two aspects of those laws that particularly concerned the
High Court:

1. the allocation of ‘free’ political advertising to parties unduly favoured the
incumbents; and

2. the ban on third-party campaigners from advertising on the electronic media
chilled political communication.

What is remarkable about the NSW legislation, 20 years later, is that it managed to hit
both those buttons. First, if was politically unbalanced as it attacked the relationship
between unions and the ALP. It prohibited the payment of affiliation fees or donations
by unions to the ALP (because unions are not natural persons enrolled on the electoral
roll). It prevented Unions NSW’ from receiving money from its member unions to run its
own campaigns and it reduced the ALP’s expenditure cap every time an affiliated union
spent money on electoral communications within the 6 months prior to the election.

What was particularly notable about these amendments was how flagrant the political
purpose was. There was actually a genuine problem with parties, including the ALP,
using closely related bodies to campaign on their behalf and avoiding the expenditure
cap. If it had been dealt with generally, so that all political parties that used closely
associated bodies to campaign on their behalf were equally affected, it would probably
have passed muster. But narrowing the provision so that it only affected one party
structure was spectacularly foolish.

Secondly, the amendments chilled political communication by third-party campaigners.
This is because most third party campaigners are peak bodies that get donations from
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local grass-roots bodies, and conduct campaigns on their behalf. These amendments
prevented them from receiving donations from constituent bodies.

They also had the practical effect of preventing third party campaigns funded directly by
donations from members of the public because the burden of checking the electoral
details of every donor was too great. The person dressed as a koala collecting money on
the streets and the person passing the election plate in church is hardly equipped to do so.
The effect of the amendment would have wiped out most third-party campaigning during
elections — except of course by corporations who can use money they raise commercially
(which does not amount to a political donation) to fund their campaigns.

This problem was raised during committee hearings on the bill and an amendment was
made, purportedly to allow ‘issues campaigns’ by third party campaigners. But it only
applied if the expenditure was not incurred for the dominant purpose of promoting or
opposing a party or candidates at an election or ‘influencing voting at an election’.® What
campaign run by a third-party campaigner at an election, be it about the environment, or
homelessness, or drinking hours in pubs, or gambling, is not intended to influence
voting? It was therefore pointless.

It was clear that these 2012 amendments would fail the second limb of the Lange test® if
they got to that point. The apparent primary purpose behind them was to disadvantage
the ALP and weaken its links with the unions. A secondary purpose appeared to be to get
rid of pesky third-party campaigners. Neither could be regarded as being reasonably
appropriate and adapted to achieve the legitimate end of avoiding the reality or
perception of undue influence and corruption in exchange for donations. As there was
already an existing cap on donations of $5000,° it was hard to see how a corporation’s
$5000 or a union’s $5000 was any more likely to induce corruption than a billionaire’s
$5000 or your $5000. While there were muffled arguments that only voters should be
allowed to donate, they were not persuasive. The High Court dismissed them quickly,
noting that non-voters are also affected by government decisions and are entitled to seek
to influence policies and the outcomes of elections by supporting parties or candidates,**
just as they are entitled to participate in public debate.

As for the aggregation provision, an argument could have been run that it was intended to
achieve the legitimate end of creating a level playing field for parties, if all were to be
treated alike. However, this particular amendment was directed at one particular party,
rendering such an argument implausible. It also faced the problem that unions are
organisations created separately from the ALP and are entitled to represent the views and
interests of their members, which may be different from the ALP.*? It wasn’t simply a
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matter of the ALP creating front organisations to avoid the imposition of an expenditure

cap.’®

The real question in the litigation, however, was whether a court would get to the point of
making such an assessment. First, other hurdles had to be jumped.

1.

Does a law that prohibits some political donations burden political
communication?

Does the freedom of political communication implied from the Commonwealth
Constitution, which is necessary to support the system of government established
by the Commonwealth Constitution, apply to State laws that have nothing to do
with the Commonwealth system of government?

These are the issues that make this case particularly interesting.

Short points of interest in the case

Before getting to these issues, here are some small points of interest in the case:

1.

The Court ducked the issue of whether or not there is an implied freedom of
political communication derived from the NSW Constitution. Hence this question
remains unresolved.

Both the plurality judgment of French CJ, Hayne, Crennan, Kiefel and Bell JJ,*

and the separate judgment of Keane J," revive the notion of sovereign power
resting with ‘the people’. The Court had gone quiet since the Mason era on the
subject of popular sovereignty, but it appears to have revived in this case.

The Court again stressed that the implied freedom is not a personal right'® — it is a
limitation on legislative power. Hence, instead of focusing on whether a
particular communication is ‘political’ in nature, one should instead focus on
whether the law in its operation and effect, burdens freedom of political
communication.

Both judgments acknowledged, but didn’t resolve, the Court’s split in Monis v
The Queen'’ on the identification of the purpose and scope of a law.*®

In a brief, but far from illuminating, discussion, the plurality held that the
Melbourne Corporation principle is subordinate to the implied freedom of

13 See also the amendment proposed by the Select Committee on the Bill, which would have confined the
application of the aggregation provision to cases in which the union directly campaigned for votes for the
ALP or campaigned at the request of, or in co-operation with, the ALP: NSW Select Committee on the
Election Funding Bill, Inquiry into the provisions of the Election Funding, Expenditure and Disclosures
Amendment Bill 2011, (15 February 2012), recommendation 1.
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political communication.” Tt appears that ‘federal considerations’ are of greater

interest to the High Court when it is trying to reign in Commonwealth executive
power, than when legislative power is at issue.

6. Keane J reconceptualised the implied freedom as a guarantee ‘that the people of
the Commonwealth are to be denied no information which might bear on the
political choices required of them’.?® This opens up interesting questions about
how this fits with Commonwealth Government secrecy in relation to turning back
the boats, particularly where information is denied to the Senate. Surely such
information might bear upon the political choices to be made by the people?
Indeed, Keane J dropped a pretty heavy hint about its significance, referring to the
relevance of advocacy by individuals or corporations on behalf of ‘undocumented
immigrants’ to the political choices to be made by the electors of the
Commonwealth.”*

7. Both judgments discussed an argument about whether State Parliaments have a
margin of choice or a margin of appreciation in how they decide to implement a
legitimate purpose. While Keane J expressed concern about the courts exercising
legislative, rather than judicial power, if they struck down laws because the court
could devise of a less burdensome form of law,** the plurality dismissed the
argument for a margin of appreciation out of hand, noting that it had never been
given majority support.?® It continued to prefer the ‘reasonably appropriate and
adapted’ test, rather than the more deferential test of ‘reasonably capable of being
seen as appropriate and adapted’. The latter test has been used in relation to
purposive powers.24 The plurality’s adamant dismissal of such a test makes one
wonder whether the Court’s attitude to this test in relation to the implied freedom
of political communication might flow on to affect the use of the more deferential
test in relation to purposive powers.

The application of the implied freedom to State laws
The early cases on the implied freedom of political communication, from 1992 and 1994,

sought to avoid the categorisation of political communication into State and
Commonwealth spheres, by contending that it was indivisible.?® This was because:
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e Commonwealth policies and funding (especially through s 96 grants) affect
state political affairs;

e the same political parties operate across state and federal levels;

e political issues, such as the environment, education and health, may be dealt
with by more than one level of government;

e political ideas and debate flow across all levels of government; and

e what one learns from political experience with one level of government may
affect how one votes in relation to the other level of government.?®

But from 1996, the Court made efforts to tie back the implication to the Commonwealth
Constitution. It only operated to the extent that it was necessary to support the federal
system of government established by the Commonwealth Constitution. Thus, in
Muldowney v South Australia, three Justices held that a law that prohibited a person from
publicly advocating a way of ordering the ballot paper in a State election, did not burden
the implied freedom of political communication under the Commonwealth Constitution.
This was because the Commonwealth Constitution does not apply in relation to State
elections, and the law in question could have no impact upon how voters might vote in
Commonwealth elections or referenda.?’

In Lange v Australia Broadcasting Corporation the Court held that the implied freedom
is derived from ss 7, 24, 64 and 128 of the Constitution and only extends so far as is
necessary to give effect to those sections and the system of government they establish.?®

While for the most part States have conceded the application of the Commonwealth
implied freedom to State laws,? preferring to fight on the 2" limb of the Lange test, there
have been a number of cases where it has been held that the State law in question has no
potential bearing on communication relevant to Commonwealth political matters and is
therefore not affected by the implied freedom.*

Stephen Gageler, when Commonwealth Solicitor-General, argued in Hogan v Hinch that
a State law ‘which involves no realistic threat to any freedom of communication about
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federal political or government affairs will not impinge the freedom’.®" Leslie Zines has
also contended that the old 1992 view that political communication is indivisible ‘has
been rejected’ although there is still a wide area of political communication on State
affairs that may also be of concern to the Commonwealth and fall within the implied
freedom.

Into this historic progression came the High Court in Unions NSW, heading straight back
to 1992. Lange was explained away by giving it a different ‘context’.** The Court
reverted to its earlier simplistic assertions about political issues flowing across State and
Commonwealth boundaries,*® without addressing the more nuanced development of the
distinction over the last decade. It is certainly the case that discussion of most State
political matters does have the potential to affect the way in which people might vote at
Commonwealth elections. But this is not always the case. The Muldowney case was a
good example. Laws about the technical rules of voting in State elections provide an
example of laws that have no bearing on how people might vote in Commonwealth
elections.®*

What the Court did in Unions NSW was simply to tick the box saying that most
communication about State political matters also influences Commonwealth political
matters, without actually conducting any analysis as to how the particular law in issue in
this case burdened the implied freedom of political communication in a way that had the
potential to affect how people might vote at Commonwealth elections or referenda.

If one takes s 96D, which prohibits the receipt of political donations from anyone other
than enrolled voters, it is not a law that affects the content of political communications.
Nor is it a law that regulates how political communications may be made. It only affects
the resources that might be called upon to secure political communications. How does a
law, which prohibits the receipt of political donations in relation to State elections from
those not enrolled to vote, have the slightest bearing on how people might vote in
Commonwealth elections? It does not affect the resources involved in funding
Commonwealth elections at all. At most it can have an indirect effect. It might result in
parties raising less money in relation to State campaigns, which in turn might result in
them spending less on political communications, which might affect the quantity of
communications made.

It must be remembered, however, that there is a cap on electoral communications
expenditure. Three-quarters of that expenditure by parties is reimbursed by the tax-payer.
Parties only have to fund one quarter and can still get donations from any of the 15
million persons on the electoral roll. President Obama in the United States showed that

1 Hogan v Hinch (2011) 243 CLR 506, 520.
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the collection of small donations across a large number of individual voters can be an
extremely effective way of funding an election. Just because Australian political parties
have in the past relied heavily upon donations from corporations, unions and other
bodies, does not mean that they could not re-direct their fund-raising to individual voters.
Political parties can also still rely on other sources of revenue, such as investment
income. It may be the case that the quantity of political advertising during an election
campaign is not affected at all, if parties gain the means to spend up to the maximum cap.

Further, why is it assumed that greater quantity of advertising in State elections has any
impact upon voting in Commonwealth elections? Even if the number of times an ad is
repeated on television or radio is reduced from ‘ad nauseam’ to merely irritating levels,
does this affect the free flow of political information in any way at all? The same content
is available for all to see — it is simply inflicted upon people at a marginally lower
frequency in one State every four years. Can this seriously be said to burden the political
communication necessary to support the Commonwealth system of representative and
responsible government?

Indeed, there is an argument that by reducing the quantity of election advertising by
parties during election periods, one opens up the airwaves to a greater variety of voices,
enhancing political communication by increasing the free flow of ideas and messages.
On this basis, the State law, by banning certain donations, might have the indirect effect
of increasing the diversity and quality of political communications during a State election
period. Although, again, whether this would have any impact on how people vote in
Commonwealth elections is doubtful.

No such analysis or assessment of the impact of the law in question in Unions NSW was
made by the High Court. It did not explore how the law would burden the freedom of
political communication needed to support Commonwealth elections and referenda. |If
the laws had been directed at the content of political communications, then this would
have been more plausibly capable of affecting the way people might vote in
Commonwealth elections and referenda. However there was no assessment about how a
law directed at potential fund-raising sources for parties in relation to State elections
would have such an effect. Reliance was simply placed upon the indivisibility of
Commonwealth and State political communication. This was so, even though the
plurality observed that ‘generally speaking, political communication cannot be
compartmentalised’,® thereby admitting that there may be occasions upon which it can
be compartmentalised.

The burden on political communication
Related to the above assessment is the question of whether the law amounted to a burden

on political communication. The plurality avoided the difficult issue of whether the
making of a political donation itself amounts to a political communication,® by instead

% [2013] HCA 58, [27] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).
% [2013] HCA 58, [37] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).



relying on the potential reduction of resources to a political party or candidate as
amounting to the burden on political communication.®’

The plurality noted that the effect of s 96D was to restrict the funds available to political
parties and candidates by restricting the source of those funds. It observed that public
funding does not support the entirety of political advertising spending up to the cap and
that parties and candidates would need to fill the gap. It then made the leap in logic that:
‘It follows that the freedom is effectively burdened’.*®

Keane J took a similar approach. He noted the statement of Hayne J in Monis that an
effective burden means ‘that the effect of the law is to prohibit, or put some limitation on,
the making or the content of political communications.”®® Keane J then concluded that
the limiting of funds available to political campaigns is therefore a burden.”® The logical
connection between the two was not explained.

Although he did not expressly decide that the making of a political donation in itself
amounts to a political communication, some of his remarks seem to assume that this is
the case. Keane J contended that prohibiting some sources of donations ‘favours other
sources’ and that this ‘discrimination is apt to distort the flow of political communication
within the federation’.*" Later, this turned into favouring and disfavouring ‘sources of
political communication’ and hence distorting the flow of political communication.** He
went on to argue that corporations are ‘accepted sources and conduits of political
information’ and seemed to believe that prohibiting corporations from making donations

affects their role as a ‘source’ or ‘conduit’ of political communication.*?

It is difficult to see how this could be so, unless the making of a donation itself amounts
to the making of a political communication. Clearly, even if corporations cannot make
political donations, they will remain the primary source and conduit for political
communications (through advertising as well as news and current affairs reporting). The
banning of political donations from corporations does not prevent this at all. The only
other impact it would have on corporations would be to prevent them from donating to
other third-party campaigners, such as business groups, for them to run political
campaigns. But corporations can be effective third-party campaigners in their own right
if they use their commercially acquired funds to run a campaign.

As for the claim that a law limiting the number of potential sources of political campaign
funding amounts to a burden on political communication, the primary difficulty here is
the remoteness of the connection. If the making of a donation is not itself a political
communication, then banning it does not prevent or limit the making or the content of

%7 [2013] HCA 58, [38] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).

% [2013] HCA 58, [38] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).

% [2013] HCA 58, [119] (Keane J) referring to Monis v The Queen (2013) 87 ALJR 340, 367 [108] [my
emphasis].
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political communications. It only limits the number of potential sources from which
money can be raised to fund communications. As noted above, there are still 15 million
Australian voters from whom donations can be raised.**

Many laws have the potential to reduce the amount that can be spent on political
campaigning. Taxes imposed upon candidates or parties will have a more direct effect to
the extent that they reduce the resources available to pay for political advertising. Does
the Income Tax Assessment Act or the imposition of the goods and services tax in relation
to political advertising amount to a burden on political communication? At what point is
the connection too remote?

The plurality justified its analysis by observing that the ‘same conclusion’ was reached in
Australian Capital Television Pty Ltd v Commonwealth (‘ACTV’) regarding the
restrictions placed upon political advertising.*> This is incorrect. ACTV did not involve
the restriction of potential sources for raising money to spend upon political advertising.
Instead, the relevant law directly prohibited paid electoral advertising and provided for
‘free’ advertising, as allocated. There is a vast difference between the two laws. The law
in ACTV prohibited the making of political communications and imposed controls over
the content of permitted political communications. In contrast, the law in Unions NSW
did not prohibit or control any political communications at all — it simply limited
potential sources of funding.

The plurality noted that the caps on the amount of political donations and the caps on
expenditure also burden the implied freedom,* although they were not challenged in this
case. While it has been more commonly accepted in other countries that expenditure
limits may burden political communication,*’ caps on donations have been considered
less likely to do so, because political parties are still able to fund their political
communications. As the US Supreme Court noted in Buckley v Valeo, the only effect of
a cap of $1000 on donations by individuals was to require the political parties and
candidates to raise funds from a wider field of people. They could still raise large
amounts if they had sufficiently broad public support.*® Indeed, this one of the purposes
of imposing a cap, rather than eliminating all political donations and providing full public
funding instead. It is intended to place pressure on political parties to connect with
constituents and gain their electoral and financial support through good policies and
worthy candidates. The imposition of caps on donations and the prohibition of some
sources of donations are not intended to reduce the quantity of political communication
(this being the role of expenditure caps), but rather to give incentives to parties to gain
broader public support.

* Political parties, which have access to electoral rolls and have the mechanisms and administration
available to be able to check the sources of donations, are far better equipped to raise money from
individuals than third party campaigners, such as community groups, as noted above. They may also rely
on public funding for three-quarters of their expenditure, unlike third-party campaigners.

% [2013] HCA 58, [39] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).

%% [2013] HCA 58, [41] (French CJ, Hayne, Crennan, Kiefel and Bell JJ). See also Keane J at [136].
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Legitimate end

The other interesting aspect of the Unions NSW case is the High Court’s focus on
whether or not there was a legitimate end against which the proportionality of the law
could be tested in accordance with the second limb of the Lange test. This raises again
the very interesting question of what is a legitimate end, by what criteria it is assessed
and by whom it should be decided.

What if the legitimate end was claimed to be ‘a level playing-field’?*® Should all
political parties be treated as equal, or is politics inherently unequal in nature, with some
parties attracting more support than others? Is it legitimate to impose financial equality
or any other kind of equality on political parties? The US Supreme Court has contended
that as the Constitution confers on the people, rather than Congress, the role of choosing
their representatives, it is a ‘dangerous business’ for Congress to use election laws to
level electoral opportunities and choose which strengths should be permitted to contribute
to the outcome of the election and which should not.>® A similar view might be taken in
Australia to the election of Houses of Parliament that must be ‘directly chosen by the
people’.

What if the NSW Government had said that the legitimate end of the law was to break the
links between the unions and the ALP and to make it harder for the ALP to fund its
election campaigns? Intuitively, we know that the High Court would not accept that as a
legitimate end, but the High Court has never articulated by what criteria a legitimate end
is to be identified.

Instead, the NSW Government took the more orthodox approach of nominating an
ostensible purpose of seeking to reduce or eliminate the risk or perception of undue
influence or corruption as a result of political donations. Normally, the legitimacy of this
end is accepted by the Court and then in the second limb of the Lange test, the question is
asked whether the law is reasonably appropriate and adapted to achieve that legitimate
end in a manner that is consistent with the system of representative and responsible
government required by the Commonwealth Constitution. The point of this test is to
determine whether the law is really for the ostensible purpose. If the law is
disproportionately burdensome, then it would appear that it was actually enacted to
achieve a different purpose.

The purpose nominated by the government responsible for the impugned law is described
above as an ‘ostensible’ purpose, because for the most part it is apparent that it was not
the real purpose and that is the whole reason for the case. For example, the plurality
noted that the High Court found in Castlemaine Tooheys™" that the legitimate end was the

%% See the reference by the plurality to the ‘level playing field” as being a possible legitimate end in ACTV:
[2013] HCA 58, [39] (French CJ, Hayne, Crennan, Kiefel and Bell JJ). See also the observation by Keane
J at [136] that caps on electoral expenditure ‘may reasonably be seen to enhance the prospects of a level
electoral playing field’.

% Davis v Federal Election Commission 554 US 724 (2008).

3! Castlemaine Tooheys Ltd v South Australia (1990) 169 CLR 436.
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conservation of energy resources and amelioration of litter problems.>® It was quite clear
at the time, however, that the purpose was actually to protect a local beer brewer from
interstate competition. But everyone pretended it had an environmental purpose, to
sustain the niceties, and the Court knocked the law down on the basis that it was not
reasonably appropriate and adapted to achieve that legitimate end.

The curious thing about Unions NSW is that the plurality refused to play the game as
normally played. It could have simply concluded that the laws in question were not
reasonably appropriate and adapted to achieve a legitimate end of avoiding the risk or
perception of undue influence or corruption. Instead, it took the unprecedented step of
pointing out that there was no legitimate end for the laws at all.® This is tantamount to
saying that the Emperor has no clothes.

Why did their Honours take this unusual approach? Perhaps it was because the laws in
question were so flagrant in their political attack® that the Court was not even prepared
to give them the fig leaf of a legitimate end. It was, however, sufficiently polite not to
point to the ‘illegitimate end’ of the laws, and simply to say that the court could not even
speculate upon what their intended purpose was at all!>

It does provide a lesson for governments — if a government intends to enact laws that will
have the effect of burdening political communication, then it must first work out some
kind of legitimate end that it can be plausibly argued that those laws support and it must
be able to show that those laws are reasonably appropriate and adapted to advance that
particular end.

The NSW Government might have had a chance at arguing that the legitimate end for the
aggregation provision was to ensure that the laws applied fairly to all political parties and
the expenditure caps were not thwarted. However, to get there, its law would have had to
apply fairly to all parties that hived off campaign expenditure to other bodies, not just one
of them. Moreover, as the High Court noted, just because unions may have similar
interests to the Labor Party, does not mean that they are effectively the same body or that
their objectives are necessarily the same.>® The aggregation of their expenditure was
therefore not justified.

Where to from here?

Where does this leave political finance laws? While the High Court accepted that caps
on political donations and expenditure did amount to burdens on political

°212013] HCA 58, [48] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).

*%[2013] HCA 58, [53] (French CJ, Hayne, Crennan, Kiefel and Bell JJ). Compare Keane J at [141] who
just applied the ordinary test against the ‘rationale identified by the defendant’.

>* Note that even conservative groups, such as the Institute of Public Affairs, raised concern about the
partisan nature of the laws: Chris Berg, ‘O’Farrell’s Campaign Finance Reforms are Abominable’, The
Drum, ABC, 15 February 2012: http://www.abc.net.au/unleashed/3842514.html.

%5 [2013] HCA 58, [56] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).

%6 [2013] HCA 58, [63] (French CJ, Hayne, Crennan, Kiefel and Bell JJ); [165] (Keane J).
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communication,”” it also hinted that such laws would be regarded as reasonably
appropriate and adapted to achieve the legitimate end of avoiding the risk or perception
of corruption and undue influence. Keane J also suggested that caps might be seen to
‘enhance the prospects of a level playing field’.>® Such laws would therefore most likely
survive, if challenged, and could therefore be enacted in other States and at the
Commonwealth level, as long as they were carefully calibrated.

Laws that ban all political donations are likely to be invalid unless it can be shown that it
is a proportionate response to actual cases of corruption.*

Laws that ban certain groups from donating will depend for their validity on whether they
can be shown to be advancing a legitimate end. Hence, it is possible that the laws that
ban property developers from making political donations are valid, but it would need to
be shown that such laws are still reasonably appropriate and adapted to the avoidance of
corruption in the light of the existence of caps upon donations.

Most importantly, the case provides a lesson for governments not to try to be too clever
in manipulating electoral laws to their advantage. Where the courts have a degree of
discretion in applying a proportionality test, they do not take kindly to such action. Such
is the price, and the virtue, of the separation of powers.

>"[2013] HCA 58, [41] and [61] (French CJ, Hayne, Crennan, Kiefel and Bell JJ); [136] (Keane J).
%8 [2013] HCA 58, [136] (Keane J).
% [2013] HCA 58, [59] (French CJ, Hayne, Crennan, Kiefel and Bell JJ).



