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I ntr oduction

In this paper | endeavour to do three things. | look at the
reality of constitutional argument in the majority of the cases before
State and Federal Courts. | survey the cases in those Courts in which
judicial power/Chapter |11 topics are raised, in part to illustrate that
reality and in part because the sheer number of such cases raises an
interesting question. | also touch on some other cases too interesting
to leave out.

In his paper on this topic in 2003, Justice French made two

observations. They were:

"The process of first instance and intermediate appeal
decison-making on [congtitutional] matters if
properly carried out will settle factual aspects of the
case, dispose of lesser issues, and sharpen the focus of
the interpretation choices that must be made."

And:

"The Australian Law Reform Commission observed,
in its Report [No 92 October 2001], that if Austraia
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were to move to a centralised model the High Court
would be burdened with many constitutional cases of
no great significance and without the filtering effects
of the lower courts.”

It is interesting to consider for a moment the extent to which
these two oObservations reflect the reality of constitutional
decison-making in State Courts and the Federal Court. The theory
certainly is that congtitutional arguments will be raised only if fairly
arguable (particularly since they will involve the burden of complying
with s78B of the Judiciary Act 1903 (Cth)), that any facts bearing on
those constitutional issues will be identified so that findings may be
made and that the constitutional argument will function as something
of adress rehearsa of what might ultimately be run in the High Couirt,
so that some real refinement will take place at the earlier stage. There
are cases like that. There seem to have been a couple of cases like that
inthe 50 or so to which I will shortly refer.

The mgjority of constitutional issues arising at the State level
are, however, as the Australian Law Reform Commission observed
(with considerable understatement), of "no great significance'. The
Judge at that level is often, for example, faced with the task of
explaining to alitigant in person that you can still be prosecuted under
State misuse of drugs legidation, even if you are caught with the
offending substance at the airport. Where constitutional issues are
raised by counsel, they are more often than not raised in one of two
ways. In the first category of cases, they are raised as a kind of
fall-back pogtion; little attention is given to them in argument, but
counsel fedls that there might be a point in there somewhere and that
if al elseislost in the State Court of Appeal, then the way will be left

open to brief someone who knows something about the issue to make
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a specia leave application. Alternatively, the point is a Kable one
(Kable v Director of Public Prosecutions for New South Wales (1996)
189 CLR 51), not infrequently raised by counsel whose experience
lies in the field of criminal rather than constitutional law, and who is
not able to pinpoint why the impugned legidation offends
fundamenta principles other than perhaps because the legidation is
relatively novel and that its effects upon the particular appellant were
not favourable.

2004 Overview
A survey of the 2004 cases suggests that the year has seen the

usual mix of the meritorious and serious on the one hand, and the
half-baked on the other, with the half-baked perhaps predominating. |
am indebted to my associate, Ms Alana McCarthy, for identifying
approximately 100 cases in which congtitutional issues were
mentioned in the catchwords, and for narrowing that field to about 50
in which a constitutional issue was squarely raised, however briefly.
A list of the latter cases is attached to this paper. | am also grateful for
the assistance provided by each of the relevant Chief Justices, for their
assistance in checking the list for significant omissions, and to the
High Court Registry for advising which are the subject of special
|eave applications.

When one looks at the issues raised, there are identifiable
trends. Chapter 11l continues to loom large with very large numbers
of Kable issues raised cases about privative dauses, and about the
meaning of "matter". There do not seem to have been so many
freedom of speech cases this year, athough that issue continues to be
raised. Although there were relatively few cases in this category, |
would nominate "interstate”" issues as one which continues to be of
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interest. Questions revolving around ss 117 and 118 have been around
for some time now, but much about the scope and implications of
these sections remains to be worked out. Although basic principles
surrounding s109 inconsistency are certainly well settled, there are
differences of emphasis in some cases which may be of interest when
considered against changing fashions in drafting of legidation. On the
other hand, perhaps surprisingly, the question of Commonwealth
power pursuant to s 51 isnot often raised, and when raised it is rarely

a central issue.

Chapter |11

Harking back to ancient history, | recall asif it were yesterday
being involved in a case - | cannot recall its name - in which it was
rumoured that the High Court would seize the opportunity (for which
it was rumoured the majority of the Court had been seeking) to
overturn or at least restrict the Boilermakers doctrine (R v Kirby; Ex
parte Boilermakers Society of Audtralia (1956) 94 CLR 254). Strict
separation of powers was said not to be part of the Australian system;
Boilermakers had gone too far. It is a matter of history that no such

revison ever occurred.

TheKable cases

R v Granger (2004) 88 SASR 453; (2004) 146 A Crim R 344;
[2004] SASC 156. Mr Granger was found with 17 kilos of cannabis.
He was not happy with s32 of the Controlled Substances Act 1984

(SA), which created a statutory presumption that, in the absence of
proof to the contrary, a person having more than 100 grams of
cannabis had it for the purpose of sale or supply.
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So far as one can tell, the arguments were not characterised by
any great precison. It was argued that the provision in question
conferred on the District Court a function of a non-judicia character;
or that the presumption was incompatible with the exercise of the
judicial power of the Commonweadlth; or that it required the Didtrict
Court to act "in a manner incompatible with the manner in which a
Court exercising the judicial power of the Commonwealth must act"
(whatever that means); or that it required the District Court to act in a
manner requiring an unfair trial. The leading judgment was that of
Doyle CJ. His Honour set out a number of relevant passages from
Kable, which might be said not to speak with one voice. He drew from
them at least a principle that the Supreme Courts (and probably other
State Courts in which Federa jurisdiction may be invested) may not
be given functions which are "... incompatible with the integrity,
independence and impartiality required of a court which exercises
invested federal jurisdiction”. This is similar to the enunciation in
Slbert v Director of Public Prosecutionsfor Western Australia (2002)
25 WAR 330 and in Attorney-General for the Sate of Queensland v
Fardon [2003] QCA 416 in the Queendand Court of Appedl.

His Honour took the view, in my respectful opinion correctly,
that authority much closer to the point in issue was that of Nicholasv
The Queen (1998) 193 CLR 173. In relation to the argument that the
provision required the Court to ignore the presumption of innocence in
a manner inconsistent with traditional concepts associated with the
administration of the criminal law, he made the very important point
(at [53]) that "... one must be careful not to entrench unthinkingly the

common law, or the current state of the law (both common law and
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statutory), or to prevent a change in the law". Thisis atheme which
arisesin a number of the cases.

Perry J, while substantially agreeing with Doyle CJ, made two
other observations. At [95] his Honour suggested that it might be that
Kable would at some time require reconsideration of the question of
whether Parliament can provide for any presumption, even a
rebuttable one, in order to prove an element of an offence. Therefusa
of specia leave in Granger, and the brief reasons given at that time,
endorsing Nicholas, suggest that no such reconsideration is likely in
the foreseeable future.

Perry J also made the observation, however, at [97] that it has
long been recognised that international instruments, particularly those
deding with human rights, may legitimately influence the
development of the common law in Australia. He went on to discuss
briefly the status of the presumption of innocence in such instruments.
There is, perhaps, a question there as to whether those instruments
may have some part to play in determining what is the minimum
content of the concept of a fair trial, departure from which (on one
view of Kable) so affects the integrity of the Court as to render
legidation authorising the departure invalid. Some reference was
made to such instruments by the High Court in Fardon v
Attorney-General for the State of Queensland (2004) 210 ALR 50;
[2004] HCA 46. While perhaps helping to counter a natural tendency
unthinkingly to entrench the familiar, against which Doyle CJ
cautioned, such instruments do raise the sometimes difficult issues
discussed by Professor Charlesworth, in her paper to this conference.

R v England (2004) 89 SASR 316; [2004] SASC 254 was

another South Australian Kable case. In some ways, this was quite
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close to Fardon, revolving around an order declaring that a defendant
was incapable of controlling his sexua instincts and directing that he
be detained in custody until further order. It differed from Fardon in
that the declaration was made at an earlier stage, a the time of
sentencing; although in that respect, of course, it was closer to the
more traditional indefinite sentence available in some States. At [43],
Doyle CJ made essentialy the point he had made in Granger that
"... the sentencing process, and the judicial function in connection
with the sentencing of offenders, are not fixed beyond change in their
present form. Changing circumstances may warrant or call for
changed approaches to sentencing. So may changing community
attitudes and socia values. These are largely matters for Parliament”.
Hadba v R (2004) 182 FLR 472; (2004) 146 A Crim R291;
[2004] ACTSC 62 was another case, as so many Kable cases are,
involving a strikingly unmeritorious criminal defence. The appellant
suggested he may have removed his own and the complainant's
underwear due to an "erotic dream reflex" resulting from consumption
of alcohol, medication and marijuana. Although no issue was raised
on the appea as to the vaidity of s339 of the Crimes Act 1900
(ACT), to the effect that evidence of self-induced intoxication cannot
be considered in determining whether an act or omission was
voluntary, Higgins CJ and Crispin J did suggest in passing that Kable
might render invalid legidation purporting to require a Territory Court
to ignore potentially exculpatory evidence. In the context of acohol
use, that is an interesting observation. If t is correct, someone will
have to decide whether intoxication is or is not exculpatory, a question
in relation to which the law has fluctuated over time (see, eg,
Archbold, "Criminal Pleading Evidence & Practicé' 3%th ed
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par 14483). Thereisin areas such asthis a particular danger of seeing
the current state of the law as an absolute standard.

R v MSK and MAK [2004] NSWCCA 308 involved yet
another factually unmeritorious Kable challenge. The appellants had
been convicted of aggravated sexua assault in company on two girls.
They had access to legal representation, but declined to make use of it.
The aleged contravention of the principles of Kable was that s294A
of the Criminal Procedure Act 1986 (NSW) prohibited
cross-examination of a complainant in a sexua assault case by an
accused personaly, providing that, in such a case, there might instead
be a court-appointed examiner. The appellants had declined the offer
of having a barrister as the court-appointed questioner at no cost to
them. As the Court of Appea of New South Wales noted, the case
against the appellants had, in any event, been extremely strong.
However, a number of observations were made during the course of
the decision which echo those made in other Kable cases. MasonP
said at [47] that: "What is far in the trial process is not set in
concrete”. His Honour also adopted certain observations of
Spigelman CJ from R v Whyte (2002) 55 NSWLR 252 to the effect
that no "single principle" can be derived from the judgmentsin Kable,
although the common theme is atest of incompatibility.

At [59] there is a passing reference to one of the difficulties of
applying at least one strand of the reasoning in Kable. Mason P
observed that: "Some of the reasoning ... in Kable proceeds on the
basis that the legidation there in question was seen ... as bringing the
Supreme Court of New South Wales into public disrepute. | am
unaware of authoritative guidance as to how a court gathers
information as to the potential application of such an open-ended
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congtitutional criterion”. In connection with that observation, it is
interesting to note the divergence of view which appears to have
existed in relation to the legidation there in issue, its desirability, and
its fairness. The tria Judge apparently was not impressed with
s 294A. Wood CJ at common law was firmly of the view that it was
an appropriate response to the risk of re-victimisation which can
accompany the giving of evidence by a complainant, and Barr J
agreed with those additional remarks, Mason P expressing no opinion.
At an interlocutory application, Kirby Js first impression was that the
Kable point was arguable. However, specia leave was refused.
During the course of the special leave application, it should be noted
that McHugh J said that: "The procedures of courts are not set in
concrete'.

Director of Public Prosecutions for Western Australia v
Hafner (2004) 28 WAR 486; [2004] WASC 32 concerned s32A of
the Misuse of Drugs Act 1981 (WA) which provided that on
application by the DPP a Court shall declare a person convicted of
certain drug offencesto be adrug trafficker. Section 8 of the Criminal
Property Confiscation Act 2000 (WA) then provided for consequences
in relation to the property of such a person. The report again reveals
the scattergun approach taken by counsel, which is common in such
cases. That approach, no doubt, stems in part from the difficulty of
finding a clear single principle in Kable, but aso, perhaps stemsfrom
the range of views which may legitimately exist about what the "core
concepts” of a fair trial may be. Pullin J, not very sympathetically,
expressed the opinion that the submission really boiled down to a
complaint that it was too easy for the DPP to establish a fact, the
relevant fact being a matter of court record. However, merely because
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the fact was easy to establish did not mean that the Court in declaring
it to be established became a rubber stamp.

His Honour aso, not surprisingly, disposed of a submission
that the legidation did not provide for equality of treatment under the
law since it treated first time and recidivist drug traffickers aike.
His Honour pointed out that the relevant distinction was between
people who were drug traffickers and people who were not. The case
also raises some more interesting interstate issues, which | turn to
shortly.

Finally, a case in which one Judge was serioudly attracted to a
Kable argument. That is Re Grinter; Ex parte Hall (2004)
28 WAR 427; (2004) 180 FLR 433; [2004] WASCA 79. This case
concerned s 102 of the Justices Act 1902 (WA). Inthat State, there is
now no committal in the traditional sense. Rather, there is a procedure
for disclosure of evidence and for the taking of a plea from an accused
person without a discretion in the Magidtrate as to whether to commit
for trial. Because there is now no genera preliminary hearing in
which witnesses can be compelled to give evidence, s102 provides
that, at any time before the hearing (which is still referred to as the
"committal mention'), a person may be summoned to attend before
Justices, without notice to the defendant, for the purpose of being
examined by or on behalf of the prosecution. The defendant is not
party to such an examination. The procedure provides in written form
the substance of the evidence of persons whom the prosecution
considers may be relevant witnesses, but who do not wish to give
statements in the usual way. A question arose as to the applicability

of this provision in relation to Commonwealth offences.
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While the mgjority of the Court held that s 102 was not picked
up by any provison of the Judiciary Act 1903 (Cth) and for that
reason was inapplicable in the case at hand, Macolm CJ went on to
deal with the submission raised on behalf of the applicant that s102
was, in any event, invalid. HisHonour's view was that Kable
determined that State Courts could not be given non-judicial powers
that would undermine the role of those Courts as Courts exercising
Federal judicial power.

In this case, the Chief Justice accepted a submission made by
counsel that some guidance could be gleaned from the "persona
designata" cases. Applying those cases by anaogy, his Honour
reached the view that the function conferred was one which was
repugnant to or incompatible with the exercise of the judicia power of
the Commonweath. While it is fairly clear why he considered the
power not to be judicia power, gleaning the reason for the
incompatibility from his Honour's reasons is more difficult, perhaps

Illustrating the elusiveness of the concept.

M atter /[Federal Judicial Power

| deal very briefly with thisissue, mainly because | have never

personaly found it very interesting. However, it is worth noting the
continuing significance of the principle that Federal Courts are vested
with jurisdiction in "matters", and the continuing importance of
ascertaining what falls outside the concept of judicial power. In the
Federal Court, there were the following cases.

Australian Institute of Private Detectives Ltd v Privacy
Commissioner (2004) FCA 1440 (Sackville J). His Honour dismissed
a proceeding brought by the plaintiff which had sought a
determination from the Privacy Commissioner that the disclosure by
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an organisation of personal information to members of the plaintiff for
certain purposes did not constitute a breach of privacy within the
Commonwealth Privacy Act 1988. The Commissioner had declined to
make such a determination. The pleading did not alege that the
Ingtitute, or any member, had sought specific information from any
organisation for any particular purpose, or that it had been denied that
information by reason of the Privacy Act, omissions which were fata
to the claim.

Civil Aviation Safety Authority v Boatman [2004]
FCAFC 165: this concerned the validity of sections of the Civil
Aviation Act 1988 (Cth). That Act provided that if the plaintiff had
reason to believe that the holder of a civil aviation authorisation had
engaged in certain dangerous conduct, it could suspend the
authorisation by written notice, but only for five days. Thereafter, the
CASA could apply to the Federal Court and if the Federal Court was
satisfied there were reasonable grounds to believe that the particular
conduct had been, or was likely to be, engaged in, the Court was
required to make an order which extended the suspension for a further
and longer period. The CASA aso had power to give the holder of an
authorisation a "show cause' notice and if at the end of a specified
period the CASA was satisfied that a serious and imminent risk to air
safety would exist if it did not vary, suspend or cancel, it had authority
to vary, suspend or cancel the authorisation.

It was alleged that the power conferred on the Court was one
which was not a judicial power and did not assign jurisdiction to the
Court in a"matter". Two of the Justices of the Federal Court were of
the view that the task imposed on the Court involved the application
of a standard to facts found by it resulting in a final determination of a
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dispute between parties (notwithstanding that the resulting order might
have a limited lifespan). Selway J dissented, undertaking the exercise
of looking at existing categories of functions which have been
judicidly or historically accepted as judicial or nonjudicial and
reasoning by analogy to the case at hand. In his Honour's view, there
were significant similarities between the power conferred under the
Civil Aviation Act and the power to issue search warrants. His Honour
also noted that the "ultimate process” was not judicia, in the sense
that the Court had no ultimate role in determining whether there had
been a breach of the Act.

In the New South Wales Supreme Court in Cauvin v Philip
Morris Ltd [2004] NSWSC 644, it was argued that s72 of the Fair
Trading Act 1987 of New South Wales authorised the Court to make
compensatory orders in favour of non-parties in proceedings which
were not representative proceedings. That, it was submitted, would
involve the Court in the exercise of nontjudicial power. BellJ
accepted that if the first proposition was true, then so was the second.
That is, she inclined to the view that the award of compensation to
persons who are not parties would involve the exercise of non-judicia
power. However, the construction contended for was in error,
her Honour finding that s 72 did not have that effect.

A somewhat different proposition from that usualy raised,
being an argument that legidation invalidly conferred judicial power
on the Executive was raised in Olbers v Commonwealth of Australia
(No4) (2004) 205 ALR 432; [2004] FCA 229, and on apped
[2004] FCAFC 262. This case, which is the subject of a specia leave
application, revolved around the detailed and rather draconian
forfeiture provisions of s 106A of the Fisheries Management Act 1991
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(Cth). Both French J and the Full Court considered that the mere fact
that the relevant provisions contained a number of deeming provisions
which related, for example, to the failure of owners to take various
steps within specified time limits, did not constitute any exercise by
the Parliament itself or by the Executive of a power of determination
of guilt. Rather, they merely regulated the exercise by a person of the
capacity to seek to have the question whether there had been a
forfeiture deat with by a Chapter 111 Court.

Finadly, in the judicial power area, | note that in Hoffman v
Chief of Army [2004] FCAFC 148, the tension between Chapter Il
and the defence power, in relation to military disciplinary offences

and tribunals, once more presented issues for determination.

Privative Clauses

There is obviously a lurking feeling that somehow s 75(v), or
some principle underpinning Chapter 111, means that there is a limit to
the Parliament's power to preclude or restrict judicia review, and that
the present limit is ether not fixed with clarity, or requires
re-examination in the light of Kable. | mention three relevant cases.

Tsimpinosv Allianz (Australia) Workers Compensation (SA)
Pty Ltd (2004) 88SASR 311, (2004) 233 LSIS 300; [2004]
SASC 124 is currently the subject of a special leave application. The
contention was that the provision in the Workers Rehabilitation and
Compensation Act 1986 (SA) limiting review of decisons of the
Workers' Compensation Tribunal was invalid as inconsistent with
Chapter 111. That contention relied upon observations of McHugh Jin
Kable (at [114]) that ... dthough it is not necessary to decide the
point in the present case, a State law that prevented a right of appeal to
the Supreme Court from, or areview of, adecision of an inferior State
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court ... would seem inconsistent with the principle expressed in s73
and the integrated system of State and federal courts that covering cl 5
and Chlll envisages" (GummowJ a 139-141 and certain
observationsin Gould v Brown (1998) 193 CLR 346 were aso relied
upon). However, the Court found that the relevant provision did not
completely bar any avenue of appeal or review, but was a provision
faling within what have been described as the "Hickman™ principles.
The Court also noted that the argument run in that case appeared not
to be consistent with either Clancy v Butchers' Shop Employees Union
(1904) 1CLR 181 at 204 or Darling Casino Ltd v New South Wales
Casino Control Authority (1997) 191 CLR 602 at 634 per Gaudron
and Gummow JJ.

In Deputy Commissioner of Taxation v Warrick (No 2)
(2004) ATC 4779; (2004) 56 ATR 371; [2004] FCA 918, FrenchJ
considered an argument that the decision of the High Court in Plaintiff
S157/2002 v The Commonwealth (2003) 211 CLR 476 required a
reconsideration of the line of authority relating o ss175 and 177 of
the Income Tax Assessment Act 1936 (Cth), which provisions
significantly limited judicial review. However, his Honour considered
that, as a single Judge, it was necessary for him to follow Deputy
Commissioner of Taxation v Richard Walter Pty Ltd (1995)
183 CLR 168, which had considered those clauses to be valid.

Tying together the cases earlier discussed relating to the scope
of judicial power, and the privative clause cases, is an interesting
anaysis in Crailg v Workers Compensation Tribunal [2004]
SASC 410. Thiswas another argument revolving around the meaning
and effect of s88l of the Workers Rehabilitation and Compensation
Act 1986 of South Audralia Doyle CJ at [55] through to [61]
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anaysed authority relating to a denial of procedural farness.
His Honour's view at [59] was that recent High Court authority
indicated that a denial of procedura fairness by a decision-maker
acting under statute, who is required to decide issues of fact and law
and to make a finding that directly affects the rights or interests of
individuals, will ordinarily mean that the decision is made in excess of
or with want of jurisdiction in the sense necessary to attract the
remedies under s75(v) of the Constitution. However, where a
decison-maker was a Court, his Honour's view (at [61]) was that the
decison in Craig v Sate of South Australia (1995) 184 CLR 163
established that the ambit of jurisdictional error was narrower. The
effective reach of privative clauses then may depend upon the nature

of the decision-maker.

Why so many Chapter |11 cases?
At the State and Federal Court leve, there have been in 2004,

as in most recent years, a considerable number of cases dealing with
Chapter 111 and with implications arising from it. There have been, as
| have noted, few cases raising the limits of Commonwedalth
legidative power pursuant to s51. The statistics presented at this
conference by Professor Williams suggest that the High Court, too,
has not often been asked to consider issues of the latter kind.

It is interesting, in the light of the relative frequency of
Chapter 111 cases and infrequency of s51 cases, to look back for a
moment at the explanation given in the Boilermakers case for taking a
strict approach to separation of powers and to Chapter IIl1. At
pages 267 - 268, Dixon CJ, McTiernan, Fullagar and Kitto JJ said:

"A federal condtitution must be rigid. The
government it establishes must be one of defined

Page 16



powers ... The concept of independent governments
existing in the one area and exercising powers in
different fields of action carefully defined by law
could not be carried into practical effect unless the
ultimate responsibility of deciding upon the limits of
the respective powers of the governments were placed
in the federa judicature. The demarcation of the
powers of the judicature, the constitution of the courts
of which it consists and the maintenance of its distinct
functions become therefore a consideration of equal
importance to the States and the Commonwedth."
[(1956) 94 CLR]

At this point in the history of Federal/State relations, parts of
the reasoning in Boilermakers may seem a little thin. | am not sure
that any convincing aternative has been articulated, and | wonder if
that may, in part, explain the imprecision in the definition of some
Chapter 111 issues, at least a the State and Federal Court leve. It is
always easier to ascertain what one should be doing, if one is clear

about why oneis doing it.

I nter seissues

Some issues of legidative power have arisen. For the most
part, they have concerned issues of significance as between States,
although some Commonwealth/State issues have arisen.

In Dalton v New South Wales Crime Commission [2004]
NSWCA 454, the New South Wales Court of Appeal was called upon
to consider whether "process' in s51(xxiv) extended to encompass a
subpoena requiring attendance at a statutory authority investigating
criminal activity. The magority considered that it did, the words
“criminal process' being capable of extending to encompass such
powers. Mason P dissented, considering that the word "process' was
confined in that context to proceedings which were directly connected
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with the determination of legal rights or enforcement of the law. This
Is a case of potentia importance considering the amost universa
establishment of such commissions.

In R v Workman (2004) 60 NSWLR 471; [2004]
NSWCCA 213, the appellant was convicted of various sexua offences
relating to the daughter of a woman with whom he had had a de facto
relationship. A significant exhibit at trial was a tape-recording of a
conversation between him and the complainant. She had reported the
offences in Queendand and he, at all relevant times, was in New
South Wales, where the offences had taken place. There is in
Queendand an investigative procedure, pursuant to which the
complainant telephoned the appellant and her conversation with him
was broadcast on a speaker and recorded by a mechanism adjacent to,
but not touching, the speaker. The appdlant argued that if the
recording been made in New South Wales, it would have been illega
because of the Listening Devices Act 1984 (NSW) and it therefore
should be excluded pursuant to s 138 of the Evidence Act 1995
(NSW). There was a passing observation by Grove Jto the effect that,
although it was not necessary to draw upon s118 of the Constitution
for the conclusion, it was in harmony with the spirit of that provision
to conclude that evidence expressy declared to be lawful in
Queendand could not be held to have been produced improperly in a
New South Wales Court.

In Director of Public Prosecutions for Western Australia v
Hafner (2004) 28 WAR 486; [2004] WASC 32, referred to above, the
attack on the confiscation orders related to the legidative competence
of Western Austradlia, it being said that the Parliament had no
competence to confiscate property situated outside the State. Pullin J
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apparently accepted that there was sufficient connection between the
subject matter of the legidation and the State to lead to the conclusion
that such confiscation was for the peace, order or good government of
the State. The question of whether a Court in another State would
give effect to a declaration that property had been confiscated was
another issue, in relation to which his Honour expressed no opinion.
A mutua recognition regime in this area makes it unlikely that
guestion will ever need to be faced at the level of congtitutional
principle.  eg, Criminal Property Confiscation Act 2000 (WA)
(Part 10).

Transport  Accident  Commission v Sweedman
(2004) 210 ALR 140; (2004) 41 MVR 310; [2004] VSCA 162 was
one of those complicated interstate element motor vehicle accidents.
It is the subject of a special leave application [subsequently granted].
Mrs Sweedman collided in New South Waes with Mr and
Mrs Sutton's motor vehicle, injuring them. The Transport Accident
Commission made payments pursuant to the Transport Accident Act
1986 of Victoria to the Suttons. That was because at the time of the
accident Mr Sutton was driving a motor vehicle which was registered
in  Victoria Both the Suttons were Victorian residents.
Mrs Sweedman was a resident of New South Wales and her vehicle
was registered there.

The scheme of the Victorian Transport Accident Act was
broadly as follows. A person injured as aresult of atransport accident
was entitled to compensation if either: (a) the accident occurred in
Victoria; or (b) the accident occurred in another State or Territory and

either the person injured was a resident of Victoria, or was driving or a
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passenger in aregistered motor vehicle. Vehicles had to be registered
in Victoriaif normally garaged there.

The Commission was liable to indemnify the owner or driver
of aregistered motor vehicle in respect of any liability arising out of
the use of the motor vehicle either in Victoria or another State or
Territory. Section 104 provided that if any injury in respect of which
the Commission had made payments arose under circumstances which
would have created a legal liability in a person to pay damages, the
Commission was entitled to be indemnified by that person, to the
extent of that person's negligence. However, excluded from the reach
of s104 were persons entitled to be indemnified under s94; that is,
owners or drivers of vehiclesregistered in Victoria.

In the end, the only live point wasthe s 117 one. Callaway JA
considered that, the payments to the Suttons having depleted the fund
available for the compensation of victims of motor accidents, it was
not surprising that the Commission should have recourse against the
tortfeasor in relation to that depletion. However, since in the case of
the owner or driver of a registered motor vehicle, the person was
entitled to be indemnified by reason of s94, the exclusion of those
persons from the group to whom the " clawback" would apply was no
more than a correlative of the entitlement to indemnity.

Nettle JA, with whom Winneke P agreed, analysed the statute
in detail. He adverted to, but found it unnecessary to resolve, an
Interesting side issue as to whether it would be within the competence
of the Victorian Parliament to amend the common law choice of law
rule lad down in John Pfeffer Pty Ltd v Rogerson (2000)
203 CLR 503, or whether that rule was so inextricably linked with the
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Constitution that it lay beyond the competence of a State legislature to
do so.

In relation to the s117 argument, his Honour accepted that,
since Sreet v Queendand Bar Association (1989) 168 CLR 461, it
was clear that a provison which on its face applied to residents and
non-residents alike could still, as a practical matter, operate so as to
engage s 117. His Honour posed the question whether, were the
non-resident person a resident of the legidating State, that different
circumstance would of itself either effectively remove the disability or
discrimination or for practical purposes in all circumstances mitigate
its effect to the point where it would be rendered illusory.

Mrs Sweedman argued that if one applied that hypothetical
comparison, if she had been resident in Victoria and her car garaged at
her home, it would have been registered in Victoria or required to be
so registered, so that the Commission would be required to indemnify
her and s104 would not permit a recovery from her. His Honour
accepted that contention "up to a point" (at [82]). He accepted that
there was a degree of discrimination in s104 in that it protected
owners and drivers of Victorian registered cars from liability to the
Commission, but did not protect owners and drivers of cars registered
in other States. His Honour considered it was self-evident that most
people would garage their cars at or near their homes, so that the
registration requirement as a practical matter operated upon residence.

However, his Honour observed that not every disability or
discrimination based upon residence is of a kind which falls within the
proscription in s 117 (citing Street at 490). He noted that Mason CJin
that case (at 491) suggested that the exclusion of out of State residents
from the enjoyment of rights naturally and exclusively associated with
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residence of a State must be recognised as standing outside the
operation of s117. State welfare benefits were an example. He cited
aso DeaneJ a 528-9, DawsonJ a 546 and GaudronJ at 572, to
broadly smilar effect. Brennan and Toohey JJ, in his Honour's view,
also considered that disability or discrimination did not fall within
s 117 if the difference was a natural consegquence of legidation aimed
at protecting the legitimate interests of the State community.

His Honour then went on to consider Goryl v Greyhound
Australia Pty Ltd (1994) 179 CLR 463. That case, of course, dealt
with a provison of the Queendand Motor Vehicles Insurance Act
1936 which provided that the amount of damages recoverable by an
out-of-State resident in Queensland could not exceed the damages that
might have been recovered in that person's State of residence.
Notwithstanding an argument in that case that different treatment was
justified because the insurance premiums which provided the relevant
funds for the insurers came from residents of Queendand and not
from residents of other States, the Court considered that s 117
precluded the differential treatment. His Honour's conclusion was that
" ... most of the Court in Street spoke in terms which suggest that the
disability or discrimination in s104 would not fal within the
proscription and | see little in Goryl v Greyhound that suggests a
change of mind" [92]. His Honour considered the object of the
exclusion in s 104 was not to discriminate against non-residents, but to
ensure that the scope of cover afforded to residents by the indemnity
provison (s 94) was not rendered nugatory, a conclusion broadly
similar to that of Callaway JA.

One can see the logic in the judgments, but it may, with
respect, appear to be a somewhat narrow view of the various
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provisions, since the plain fact was that the Commission proposed to
recover payments which it made from residents of other States, but not
from Victorians.

The conclusion is of some importance, given the pressures on
such statutory schemes, and the natural desire of States to protect them
(although one cannot help feeling that some sort of interstate
"knock-for-knock" agreement might be cheapest in the long run).

I nconsistency

Two contrasting approaches perhaps are worth mentioning, in
the light of the increased tendency of Parliaments throughout
Australia to enact very wide objects clauses in legidation. These
clauses have a tendency, one sometimes thinks, to verge on political
manifestos in which the legidature expresses its desire to do
wonderful things and to make everybody very happy. There is an
Issue as to the way objects clauses, or other indications of broad
legidative purpose, should be used, if at al, in approaching
Inconsistency questions.

In BGC Contracting Pty Ltd v Construction, Forestry,
Mining & Energy Union of Workers (2004) 132 IR 220; [2004]
FCA 981 (French J), there was a question of potential inconsistency
between the Workplace Relations Act 1996 of the Commonwealth and
the Industrial Relations Act 1979 of Western Austrdia. The principal
object of the Commonwealth Act was said by s3tobe"... to provide
aframework for cooperative workplace relations which promotes the
economic prosperity and welfare of the people of Audrdia’. A
variety of means by which this object was to be achieved were also set
out in s 3, including that of ensuring that the primary responsibility for
determining matters affecting the relationship between employers and
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employeesrests"... at the workplace or enterprise level". French J, in
my respectful opinion correctly, appears not to have any regard to the
breadth of those Commonwealth objects in determining whether there
was any inconsistency in the relevant sense between the two pieces of
legidation.

By contrast, at first instance, in "P" v Dunne (2003)
27 WAR 528, EM Heenan J referred frequently, during the course of
his reasoning, to the generd principle arising from the Family Law Act
1975 (Cth), that it is beneficia for a child to grow up enjoying the
company of both its parents. His Honour referred to " ... the wider
objects and principles which are expresdy identified by s60B of the
Family Law Act' in resolving complex questions of inconsistency
arising out of the interrelationship of a number of Family Court
contact orders, violence restraining orders, and a condition of bail
imposed under the Bail Act 1982 of Western Australia. The approach
of the Full Court on appeal appears to have avoided reference to such
considerations, instead analysing more closely the orders and the
particular sections of each Act said to give rise to the inconsistency
(Dunnev" P" [2004] WASCA 239).

The year's prize case

Reflecting on many of the cases from 2004, | began to wonder
If there should perhaps be an annual prize; something along the lines
of "most optimistic use of congtitutional argument in the past year". If
there were, | would nominate this freedom of speech case. In
| nder-Smith v Tudor-Stack [2004] NTSC 48, Angel Jwas confronted
by the argument that the congtitutional freedom of speech and access
to government (which, it must be remembered, derives from the
constitutional provisions relating to representative government and is
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for the protection of that institution) extended so far as to protect the
appellants.  They had disrupted the process of representative
government by entering the Northern Territory Legidative Assembly,
and conducting themselves in a way which caused its businessto be
suspended.
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